e WATER MANAGEMENT BOARD
Department of Environment March 4, 2015
4 Natural Resources Floyd Matthew Training Center

o Protecting SD's Tomorrow... Today .
: 523 E Capitol Avenue
Scheduled hearing times are Central Standard Time Pierre SD

AMENDED AGENDA
Telephone Conference Call
Public may attend at Floyd Matthew Training Center

Scheduled times are estimates only. Agenda items may be delayed due to prior scheduled items.
Breaks will be at the discretion of the chair.

8:30 AM Call to Order
December 3, 2014, Board Minutes
May 6 - 7, 2015 Meeting Location (Pierre suggested)
Status and Review of Water Rights Litigation — Jeff Hallem
Administer Oath to Department of Environment and Natural Resources Staff
Legislative Update
Conflict of Interest Memo from Board Counsel
Update on Water Rights Program Activities — Jeanne Goodman
- Canyon Lake Dam
- Upper Vermillion Missouri aquifer

9:00 AM  Consider Random Selection Process to Use for Implementation of House Bill No. 1015 for Applications
Received from the Tulare:East James and Tulare:Western Spink Hitchcock Aquifer

10:00 AM  Rapid Valley Water Master — Mark Rath
Violations for Failure to Report on Irrigation Questionnaire — Genny McMath
Cancellation Considerations — Eric Gronlund
Seven Year Review of a Future Use Permit — Eric Gronlund
Water Permit Application No. 8068-3, Thunder Ridge RE LLC — Ken Buhler

10:30 AM  Water Permit Application No. 2676-2, City of Rapid City — PARTIES REQUEST FOR
POSTPONEMENT - Ann Mines-Bailey

11:00 AM  Water Permit Application Nos. 8047-3 and 8048-3, Rockport Hutterian Brethren — Lynn Beck

LUNCH
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1:00 PM Findings of Fact, Conclusions of Law and Final Ruling in the matter of Atteberry’s Declaratory Ruling
Request

1:30PM  STIPULATED REQUEST FOR CONTINUANCE - Ann Mines-Bailey

Water Permit Applications from the Tulare: Western Spink Hitchcock Aquifer — Ken Buhler
- Nos. 7858-3 and 7859-3 - Brad Peterson
- No0.7860-3 - Oscar Inc
- No. 7861-3 - Jan Inc
- No. 7894-3 - Van Buskirk Farms

Water Permit Applications from the Tulare: East James Aquifer — Ken Buhler
- Nos. 7875-3, 7876-3 and 7877-3 — Lenny Peterson
- Nos. 7878-3, 7879-3, 7880-3, 7881-3, 7882-3, 7883-3 and 7884-3 — Oscar Inc.

Water Permit Application Nos. 8032-3 and 8033-3, Arthur Olsen -- Ken Buhler / Mark Rath

ADJOURN
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Water Permit Applications to be Considered as Scheduled

2676-2 City of Rapid City RapidCity - PE 1.73 ¢fs.  municipal  Rapid Creek : 9 special
7858-3 Brad Peterson Hitchcock BD 2.28 cfs 160 acres 1 well-Tulare:Western Spink Hitchcock :denial
7859-3 Brad Peterson "Hitchcock SP 4,57 cfs = 320acres 2 wells-Tulare:Western Spink Hitchcock denial
7860-3 Oscar Inc. : Huron Sp 6.68 cfs 480 acres 3 wells-Tulare: Western Spink Hitchcock denial

7861-3 Jan Inc. _ Huron BD 6.68 cfs 480 acres 3 wells-Tulare:Western Spink Hitchcock ﬁmuﬂ
7875-3 Lenny Peterson Hitchcock SP 2.28 cfs 160 acres 1 well-Tulare:East James denial
7876-3 Lenny Peterson Hitcheock SP 6.85 cfs 480 acres 3 wells-Tulare:East James denial

- 7877-3 Lenny Peterson Hitchcock Sp 2.28 cfs 160 acres  1well-Tulare:East James denial
7878-3 Oscar Inc., , Huron SP 4.57 cfs 320 acres 2 wells-Tulare:East James denial
7879-3 Oscar Inc. Huron SP 2.28 cfs 160 acres 1 well-Tulare:East James denial
7880-3 Oscar Inc. Huron : SP 1.92 cfs 135 acres 1 well-Tulare:East James - denial
7881-3 OscarInc. Huron SP 2.28 cfs 160 acres 1 well-Tulare:East James HeMal
7882-3 OscarInc. - Huron Sp 1.71 cfs 120 acres - 1 well-Tulare:East James -~ denial
7883-3 Oscar Inc. . Huron SP 4.27 cfs 300 acres 2 wells-Tulare:East James defiial
7884-3 Oscar Inc. Huron Sp 8.55cfs  600acres 4 wells-Tulare:East James denial
7894-3 VanBuskirk Farms Hitchcock BD 1.89 cfs 160 acres 1 well-Tulare:Western Spink Hitchcock denial
8032-3 Arthur Olsen Hitcheock Sp 8.85 cfs 620 acres 4 wells-Tulare:East James denial
8033-3 Arthur Olsen * Hitchcock SP 885cfs © 620acres unnamed tributary to James River denial -
8047-3 Rockport Httrn Brethren Alexandria HS 2.96 cis 332 acres  James River deferral
8048-3 Rockport Httrn Brethren Alexandria HS 5.35 cfs 469 acres  James River deferral

8068-3 Thunder Ridge RE, Inc. Pipestone MN  TU 0.11cfs  commercial 2 wells-Sioux Quartzite Wash Aquifer defenal

' Unopgose_d New Water Permit Applications
ed Based on the Chief Engineer Recommendations

Issu

1948-1 Tom or Karen Seaman Newell BU noadd’l  27acres  Belle Fourche River | If, ig, 1 special
2731-2 Jeffrey or Kristi Hoffman - Rapid City PE- 0.10cfs  domestic 1 well-Precambrian wi
(continued) _



o Quialifications!

s Address Ll LY 7 Arount
3053A-3 Brett Binger Tulare Sp no add’l no add’l 1 well-Tulare:W Spink Hitchcock  wi, wer, ig, 1 special
7930-3 James M Rand Parker TU 1.89 cfs 162 acres 1 well-Pleistocene Unknown wi, wer, iq '
8044-3 Kevin Rossow Stratford BN 3.30cfs 240 acres  James River iq, 1 special
8045-3 Rockport Hitn Brethren Alexandria HS 2.45 cfs 85 acres James River iq, 1 special
8046-3 Rockport Httn Brethren Alexandria HS 517c¢f 374 acres  James River iq, 1 special
8053-3 Blane Nagel Springfield BH 1.58 ¢fs  140acres  lwell-Niobrara wi, wet, iq
8055-3 Tarn Vieira N Sioux City UN 0.27 cfs 40 acres 1 well-Lower Vermillion:Miss  wi, wer, iq
8056-3 Dakota Lakes/Wheat Growers Mellette SP 0.20 cfs commercial 1 well-Dakota Aquifer wi, wer, 1 special
8057-3 Schoenfelder Family Trust =~ Yankton YA 267cfs  360acres 1 well-Lower James:Missouri wi, wcr, iq
8058-3 Carneron Httn Brethren Viborg - TO 0.11cfs commercial 1 well-Turkey Ridge Aquifer wi, wer, 1 special
8059-3 Tim Trooien White BG 1.55¢cfs 120 acres 2 wells-Big Sioux:Brookings =~ wi, wer, iq
8060-3 Douglas Johnson Tyndall BH 1.71 c¢fs 110 acres 1 well-Choteau: Tyndall wi, wcr, iq, 2 special
8061-3 Dougherty Family Assoc.  Marshall MN  BG 032 cfs 60 acres 2 wells-Big Sioux:Unnamed Creek wi, iq
8062-3 Kenneth & Carol Guenther Yankton YA 1.67cfs 133 acres 1 well-Niobrara Aquifer wi, wcr, iq
8063-3 Rollin J Morehouse St Louis Park  RB 228cfs 160 acres 2 wells-Cotean Lakes Aquifer  wi, wer, iq
8064-3 Ken Swatek ‘Wagner CM "no add’l 25 acres 1 well-Choteau:West Aquifer —~ wi, iq
8067-3 Jerome Poeschl Yankton CL 1.56cfs 116 acres 1 well-Niobrara Aquifer Wi, wcr, iq

Future Use Reviews

6237-3 City of Vermillion Vermillion CL 1,900 AF municipal Missouri:Elk Point Aquifer none



CANCELLATIONS - March 4, 2015

Number Original Owner ‘Present Owner(s) & Other County | Amount | Use | Reason ‘ Source Date Letters

Persons Notified C.E.S. " | Notified

DIVISION I FUTURE USE PERMIT AND WATER RIGHT

FU 1508-2 South Central Water Same % Gary LaCompte, GY 45,000 IRR A Missouri River 1-14-15
. Development District Chairperson and Deb Benson, acre feet MUN
Mgr. RWS
REC

RT 1859-2 Bruce or Alice Shafer - same GY 7.63 IRR A Bull Creek and Tributaries  1-20-15

Water Right also authorizes a storage dam capable of 120 acre feet of storage. Cancellation consideration is for irrigation component aitly. Storage dam still exists and requires
contited permitting.

DIVISION I WATER PERMITS and WATER RIGHTS

RT 3288-3 Bonnie L Pies same RB 1.22 IRR A/F ground water - one weil 1-20-15
Pies Revocable Living Trust Coteau Lakes Aquifer
RT 4081-3  Xleinjan Farms Inc % Jim Kleinjan BG 1.23 IRR A/F  ground water — one well 2-3-15
___Big Sioux Brookings Aquifer
RT 5360-3 Fred Hamer same ED 1.00 IRR A/F  pround water — two wells 2-3-15
Bowdle Edmunds Aquifer
PE 5069-3 D & DRV Park . Mark & Robin Siefkes dba KG 0.10 COM A/F ground water — one well 1-20-15
Spot RV Park Vermillion East Fork Aquifer
PE 6710-3 R Larsen’s Aquaculture Ron Larsen KG 1.34 COoOM A/F  runoff 1-28-15
ABBREVIATIONS PAGE 1
N/C = NON-CONSTRUCTION - | A/F = ABANDONMENT OR FORFEITURE A = ABANDONMENT F =FORFEITURE
V/R = VESTED WATER RIGHT | FU =FUTURE USE PERMIT PE = WATER PERMIT RT = WATER RIGHT
IRR = IRRIGATION GEO=GEOQYHERMAL HEATING COM = COMMERCIAL MUN = MUNICIPAL
INS = INSTITUTIONAL SHD = SUBURBAN HOUSING DEVELOPMENT RWS = RURAIL WATER SYSTEM IND = INDUSTRIAL




MINUTES OF THE 191°T MEETING OF THE
WATER MANAGEMENT BOARD
FLOYD MATTHEW TRAINING CENTER
523 EAST CAPITAL AVE
PIERRE, SD

December 3, 2014
CALL TO ORDER: Secretary Leo Holzbauer called the meeting to order at 8:30 a.m.
Mr, Holzbauer stated that both the Board Chairman and Vice Chairman are ebsent. |

Mr. Hallem stated when the Chairman and Vice Chairman are absent, there needs to be a
temporary presiding Chairman. There is no statute that dictates how to proceed. Roberts
Rules of Order states if the Chairman knows they will not be attending, they cannot appoint a
member to preside in their place. When the Vice Chairman is also gone, the procedure is -
then to have the board members as a whole elect a board member present to act as the
temporary Chairman.

Motion to elect Rodney Freeman as the temporary Board Chairman by Bjork, seconded by
Hoyt. Motion carried by roli call vote. Board members Bjork, Holzbauer, Hoyt, Dixon, and
Freeman all voted in favor of the motion. Board members Hutmacher and Comes were
absent during the hearing and did not vote on the motion.

APPLICATIONS: Declaratory Ruling Request Regarding upstream Dam Depriving Water to
a Downstream Dam; Deferred Water Permit Application No. 7452-3, Jerome Hult; Findjngs of
Fact, Conclusions of Law, and Final Decision on Water Permit Application No. 8002-3, Todd
Block and Water Permit Application No. 8013-3, Riverside Hutterian Brethren; and Water
Permit Application No. 2676-2, City of Rapid City.

The following were present at the meetigg;'

Board Members: Tim Bjork, Everett Hoyt, Rodney Freeman, and L eo Holzbauer. Peggy
Dixon participated via telephone.

Department of Environment and Natural Resources (DENR): Eric Gronlund, Jeahne
Goodman, Adam Mathiowetz, Whitney Kilts, Ron Duvall, Mark Rath, Lynn Beck, Karen
Schlaak, and Tim Schaal —~ Water Rights Program; Kelli Buscher, Pat Snyder, Al Spangler,
and Tina McFarling — Surface Water Quality Program.

Attorney General’s Office: Jeff Hallem and Matthew Naasz, counsel to the board, and Ann
Mines-Bailey, counsel to the Water Rights Program.

APPROVE October 22-23, 2014 MINUTES: Mr. Hoyt stated there is one correction to be
made. On page 32, line 5 of Mr. Hoyt's question; change the word “proper” to “prior”.

Motion to approve the amended minutes by Hoy’t seconded by BjOTk Motion carried by roll
call vote. Board members Bjork, Holzbauer, Hoyt, Dixon, and Freeman all voted in favor of

the motion. Board members Hutmacher and Comes were absent during the hearing and did
not vote on the motion.
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NEXT MEETING: March 4-5, 2015, in Pierre.
'STATUS AND REVIEW OF WATER RIGHTS LITIGATION: None.

ADMINISTER OATH TO DENR STAFF: The ter'np"orary Board Chairman administered the
oath to the DENR Staff who intended to testify during the meeting.

PUBLIC HEARING TO AMEND ADMINISTRATIVE RULES OF SOUTH DAKOTA - Patrick
Snyder:

Mr. Snyder stated Congress passed the federal Clean Water Actin 1972, which required
each state to develop Surface Water Quality (SWQ) Standards. The primary goal is to.ensure
that all waters are fishable and swimmable by assigning beneficial uses and water quality
criteria to protect the uses. The three most important beneficial uses recognized by the
Environmental Protection Agency (EPA) are Coldwater Permanent Fish Life Propagation,
Warmwater Permanent Fish Life Propagation, and Immersion Recreation Waters. Specific
water quality goals ensure that beneficial uses are being met and maintained. There are
narrative or numeric criteria, a narrative criteria would be no toxics in toxic amounts and a
numeric criteria would be dissolved oxygen in water must be-greater than 5 parts per million
(ppm). There are also bacteria, suspended solids, ammonia, heavy metals, radiological, and
volatile organic chemicals. States are required to periodically review their water quality
standards and update the standards based on new scientific information and changing
conditions. The South Dakota SWQ Standards are contained in the Administrative Rules of
South Dakota, Article 74:51. In order to modify the water quality standards, the SWQ
Program must public notice the rules, hold a hearing before the Water Management Board
(WMB), present the rules to the Interim Rules Committee, file the revised rules with the
Secretary of State, and receive EPA approval. The public notice was sent out on October 16,
2014, to 268 interested parties and published in 11 newspapers. Several comments were
received from the following: US Environmental Protection Agency (EPA), US Fish and
Wildlife Service, GEI on behalf of Wharf Resources and Copper Development Association,
Jay Gilbertson from East Dakota Water Development District, the Legislative Research
Council on form and content, and the SD Bureau of Finance and Management on the cost

information. The WMB agreed to accept the comments from the Legislative Research Council
without further discussion.

Mr. Snyder stated in chapter ARSD 74:51:01:01, there were definitions removed because
they are not used in the chapters or because they were redundant and located in South
Dakota Codified Law (SDCL). The EPA commented, recommending DENR include a cross-
reference to the SDCL; this change was not necessary. A definition of Black Hills Trout
Management Area is proposed to be added as follows: “All the waters in the Black Hills within
the following boundary: from the South Dakota-Wyoming state line and the Redwater River
(inclusive) to U.S. Highway 85, then south on U.S. Highway 85 to 1-90, then southeast on 1-90
to U.S. Highway 16T (16B in Rapid City), then south on U.S. Highway 16T to S.D. Highway
79, then south on S.D. Highway 79 to Maverick Junction, then west on Highway 18 to
Edgemont, then northwest along the Burlington Northern Railroad to the South Dakota-

2
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Wyoming state line, then north long the state line to the point of the beginning.” Changes to-
the definitions include: pg/L: Micrograms per liter (parts per billion) is proposed to be added
because it is used frequently throughout the SWQ Standards; warmwater permanent fish life
propagation is proposed to be medified to include that stocked coldwater fish may also be
present; weekly average temperature is proposed to read “the mathematical mean of
multiple, equally spaced, temperature measurements over a 7-day consecutive period, with a
minimum of three data points equally spaced throughout each day”; Standard Methods
definition is proposed to be removed; and the necessary number changes resulting from
adding new definitions and removing other definitions.

ARSD 74:51:01:22 — A laboratory procedure for tests is proposed to update the reference to
reflect the most recent version of 40 CFR Part 136, July 1, 2014. ARSD 74:51:01:23 —

Bioassay methods is proposed to update the reference to reflect the most recent version of
40 CFR Part 136, July 1, 2014,

ARSD 74:51:01:45.01 — Site-specific criteria for coldwater permanent fish life propagation
waters is a new rule. The current water quality standard is for 70 degrees F. Many Black Hills
coldwater fisheries cannot meet this standard, yet still support a healthy fishery. A two-step
approach is being recommended by RESPEC for a daily maximum temperature of 75.2
degrees F and a weekly average temperature of 66.2 degrees F. This is only being
recommended for the Black Hills Trout Management Area.

Mr. Hoyt asked if Game, Fish and Parks (GF&P) has agreed to this change.

Mr. Snyder stated that GF&P is aware of the change. There were no comments received -
from GF&P.

‘Mr. Bjork is concerned that 70 degrees is the maximum. Beyond 70 degfees they can

survive, but it would be more difficult. And he is surprised that GF&P has not commented on
the change.

John Lott from GF&P stated that DENR contacted GF&P early on; they have seen the data
and sat in on meetings regarding the change. The maximum daily temperature is an acute

temperature and having a temperature change llke this for a smali period of time is not
unusual in a cold water stream.

Mr. Bjork stated by raising these kinds of things, it provides less incentive to do the things

that are necessary on the streams to repair the vegetation or other work in the streams to
maintain the 65 or 70 degrees.

Mr. Snyder stated there needs to be the right criteria to protect the use. if money is going to
be spent on improving the streams, DENR wants to make sure the right targets and goals are
being set. These criteria were also shared with the EPA, and the recommended temperatures
are acceptable to EPA and protective of the beneficiat use.

Mr. Snyder stated that DENR proposed the following exemptions to the daily maximum
criteria: when the air temperature equals or exceeds 97°F or when fiows drop below the 4B3

3
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or 1 cfs. EPA requested we delete these exemptions. These types of implementation issues
are usually addressed in the Integrated Report. A similar approach is recommended for
ARSD 74;51:01:46.01 — Site-specific criteria for coldwater marginal fisheries. The current
temperature standard for coldwater permanent fish life propagation is 75 degrees F. EPA
commented and requested the “off ramps” for the daily maximum temperatures be removed
from the rules. RESPEC recommended a one-step approach, with the recommended daily
maximum temperature of 75.2 degrees F, as marginal fisheries cannot sustain a permanent
fishery. This is only recommended for the Black Hills Trout Management Area.

DENR recommended the following site-specific criteria for total suspended solids in the
Cheyenne River: ARSD 74:51:01:47.01 — Site-specific criteria of warmwater permanent fish
life propagation waters — Cheyenne River from its confiuence with the Belle Fourche River to
its confluence with the Missouri River and ARSD74:51:01:48.03 — Site-specific criteria for
warmwater semipermanent fish life propagation waters — Cheyenne River from its confluence
with Fall River to its confluence with the Belle Fourche River. DENR received two comments
on this recommended change: EPA commented, requesting more information. EPA is asking
the Board to delay adopting these criteria. Jay Gilbertson raised several questions about the
proposal as well. Based on these comments, DENR is recommending the Board not adopt
these site-specific criteria for total suspended solids at this time.

DENR is recommending changes to ARSD 74:51:01:55 = Criteria for toxic pollutants. DENR
is proposing to remove the date reference to the National Recommended Water Quality
Criteria and include a reference to EPA’s website.

Mr. Snyder stated DENR recommends ARSD Sections 74:51:01:63, 74:51:01:64,
74:51.01:64.01, 74:51:01:64.02, 74:51:01:64.03, and 74:51:01:65 update the date in the
cross-reference to 40 CFR Part 121 to July 1, 2014,

Mr. Snyder stated DENR is proposing to update the criteria in Appendix B ~ Toxic Pollutant
Criteria to be consistent with current EPA-published criteria. The following criteria are being
updated: Acrolein, reducing the human heaith values and adding aquatic life values; Aldrin,
increasing the acute aquatic life value; Cadmiurn, removing the human health values, as a
more stringent value is included in the Safe Drinking Water regulations; Phenol, reducing the
human health values; and Selenium, increasing the chronic vaiue. DENR received comments
from EPA on the Selenium criteria. EPA’s recommended criterion of 5.0 ug/L is based on a
specific type of laboratory analysis — acid soluble or total recoverable. in response, DENR is
recommending the Board include footnote (8) to the chronic aquatic life criteria for Selenium,
clarifying the analysis method. The US Fish and Wildlife Service also provided comments on
the Selenium criteria to DENR. EPA is in the process of revising its recommended criteria. A
number of draft studies have recommended different Selenium levels. The US Fish and
Wildlife Service recommends DENR adopt a number based on these draft studies. DENR’s
current recommendation is based on EPA’s only final selenium criteria. Therefore, DENR is
not recommending any further changes to its Selenium criteria.

EPA does not have published criteria for the following pollutants: Acenapthylene,
Phenanthrene, and 1,1,1 Trichloroethane. EPA commented and requested we not remove
these criteria. Beryllium was mistakenly included and should not be removed. DENR agreed

4
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with these comments and is recommending the Board not remove the criteria for these four
pollutants.

Mr. Snyder stated another change DENR is recommending is adding a human heaith value
for Methyimercury of 0.3 mg/kg. South Dakota has elevated levels of mercury in some lakes,
primarily due to atmospheric deposition from out-of-state. DENR is working on a state-wide
assessment to identify any sources of mercury that can be controlled at the state level. The
US Fish and Wildlife Service commented, requesting the state issue fish consumption
advisories based on the new methylimercury standard. The SD Department of Health issues
advisories based on the recommendations from the US Food and Drug Administration. No
changes are needed to the standards. DENR will continue to coordinate with the Department
~ of Health and GF&P on fish advisories to ensure the public is informed about mercury levels -
in South Dakota lakes. The US Fish and Wildlife Service also requested the state develop a
water-based mercury standard to protect aquatic life. South Dakota already has freshwater

aquatic life criteria for mercury that has been approved by EPA. No further changes are
necessary. '

DENR is proposing to modify the footnotes in Appendix B. A footnote was added to Bis(2-
Chloroisopropyl) Ether to identify it as a carcinogen. Footnotes (2) and (6) were deleted as
they were no longer needed. Footnote (9) was modified to include a reference to EPA’s
website and renumbered to (7) and the remaining footnotes were renumbered.

GEI Consultants, on behalf of Wharf Resources, submitted comments requesting changes to
the following metal criteria: Cadmium, Selenium, and Zinc. DENR needs more time to review
~ the information presented and is not prepared to recommend these changes. GE!
Consultants, on behalf of the Copper Development Association, submitted comments
requesting DENR use a Biotic Ligand Model to calculate the aquatic life criteria for Copper.
DENR feels implementation issues must first be addressed before adopting this model and is
not recommending this change. US Fish and Wildlife Service recommended water quality
criteria for the following pollutants: Nonylphenol, Atrazine, and Nutrients (nitrogen,
phosphorus, and chiorophyll). EPA also provided comments recommending DENR adopt
criteria for nonylphenol during its next review of the WQS. DENR is reviewing the need for
criteria for these pollutants and is not prepared to recommend changes at this time. US Fish
and Wildlife Service recommended revising the water quality criteria for Nitrates. The Service
cited various nitrate studies; however these studies do not meet EPA’s requirements for

criteria development. EPA has not adopted aquatic life cnterla for nitrates. Therefore, no
changes are proposed.

Mr. Snyder stated that ARSD 74:51:02 — Uses assigned to lakes, was reformatted into a table
to reduce the number of words and pages, making it more user-friendly and readable. In

- Clark County, DENR is recommending the following changes: remove Antelope Lake Kids
Pond as this pond is no longer separate from Antelope Lake; add (5) warmwater
semipermanent fish life propagation waters use to Antelope Lake; add (4) warmwater
permanent fish life propagation to Indian Springs Lake; and add (7) immersion recreation
waters and (8) limited-contact recreation waters uses to these lakes. The city of Clark’s
wastewater treatment plant discharges into a tributary of Antelope Lake. DENR has been
working with the city to upgrade the treatment system and eliminate the discharge. EPA

5
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commented and recommended clarifications to the supporting document. DENR made
changes to clarify its analysis was only for Antelope Lake and Indian Springs Lake. An
unnamed fributary and wetland were not addressed by this study.

In Day County, DENR is recommending the following changes: add (4) warmwater
permanent fish life propagation waters use to an unnamed lake near Bristol, and add (7)
immersion recreation waters and (8) limited-contact recreation waters uses to this lake.

In Pennington County, DENR is recommending the following changes: add (2) coldwater
permanent fish life propagation waters use to Lake Alexander, and add (7) immersion
recreation waters and (8) limited-contact recreation waters uses to this lake.

Mr. Snyder stated in ARSD 74:51:03 - Uses aSS|gned to streams, DENR is recommending
changes to reflect current highway designations: ARSD 74:51:03:05 — Missouri River to
updates the classification from Highway 16 to Interstate 90, as Highway 16 no longer exists;
ARSD 74:51:03:07 — Hidewood and North Deer Creek to reflect the current highway
designations ARSD 74:51:03:10 — Bear Butte Creek to reflect current highway designations.
In ARSD 74:51:03:13 — Fall River and certain tributaries’ uses, DENR is recommending the
following changes for Fall River and Hot Brook Creek: Fall River to remove the seasonal
coldwater fishery use and make it (4) warmwater permanent fish life use year-round; and Hot
Brook Creek to change the beneficial use to (4) warmwater permanent fish life use year-
round. For Cold Brook Creek, DENR had proposed to change the beneficial use to a (4)
warmwater permanent fish life use year-round, but this was an error. DENR is recommending
the Board keep the beneficial use as (3) coldwater marginal fish life use. EPA commented
and recommended clarifications to the supporting document. DENR made changes to clarify
its analysis was only for the aquatic life uses and not the recreational uses of these streams.

Mr. Snyder stated in ARSD 74:51:03:18 — Spring Creek and certain tributaries’ uses, DENR
recommended removing the (7) immersion recreation waters. use from a segment of Spring
Creek in Pennington County. In this section, DENR recommended Spring Creek be classified
as (8) limited-contact recreation waters. EPA commented, objecting to this change. EPA
stated this segment is in popular national forest lands and the waters are immediately
upstream and downstream from a heavily-used Boy Scout camp. Based on these comments,

DENR is recommending the Board not adopt the proposed change and leave this section
unchanged.

Mr. Snyder stated in ARSD 74:51:03:19 — Grand River and certain tributaries’ uses, DENR
recommends the North Fork Grand River be classified as (7) immersion recreation waters
use and the South Fork Grand River be classified as (7) immersion recreation waters use
from Shadehill Reservoir to Highway 79.

Mr. Snyder stated in ARSD 74:51:03:20 — James River and certain tributaries’ uses, DENR is
recommending extending the current (6) warmwater marginal fish life propagation use that is
assigned to Redstone Creek. The new use extends the classified section to Highway 14. EPA
commented requesting clarifying changes to the supporting document. DENR included
additional information about the flows to support its recommendation.
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Mr. Snyder stated in ARSD 74:51:03 — Uses assigned to streams, the US Fish and Wildlife
Service commented recommending all streams containing Topeka shiners be classified as

~ (6) warmwater marginal fish life propagation use. EPA requires extensive analysis and study
to classify streams as anything other than (2) coldwater permanent or (4) warmwater
permanent fish life propagation uses. EPA stated they will not approve this change. To
address the Service’s concerns, DENR has been using the following provision already
included in the SWQ Standards:

74:51:01:25.01. Application of criteria to protect attainable beneficial use. If the secretary
determines that a water body is supporting a higher beneficial use than is currently

designated for that water body, the secretary may apply the criteria ... necessary to protect
that higher attainable use... o Co

If DENR is proposing to authorize a discharge into a Topeka Shiner stream, DENR includes
additional limits for parameters such as ammonia.

At the Board’s request, Mr. Snyder went through the additional changes by page,

summarizing the changes DENR was proposing based on the comments received during the
public notice period: :

Page 4

* Remove ARSD 74:51:01:47.01 Site-specific criteria of warmwater permanent fish life
propagation water — Cheyenne River from its confluence with the Belle Fourche River
to its confluence with the Missouri River.

e Remove ARSD 74:51:01:48.03 Site-specific criteria for warmwater semipermanent fish
life propagation waters — Cheyenne River from Angostura Reservoir to its confluence
with the Belle Fourche River. ' ' "

Page 17

o 74:51:01:01(52) “Weekly average temperature,” remove the *," following the word
“spaced”’, remove the word “daily”, remove the “s” following temperature, and add the
word “measurements”. The definition would then read: the mathematical mean of
multiple, equally spaced temperature measurements over a 7-day consecutive period,
with a minimum of three data points equally spaced throughout each day.”

- Page 20-21

» ARSD 74:51:01:45.01. Site-specific criteria for coldwater permanent fish life
propagation waters ~ Black Hills Trout Management Area. DENR is proposing to
remove the date ranges proposed for. the temperature criteria, making it apply year-
round. The criteria would then read: The following site-specific criteria apply to all

coldwater permanent fish life propagation streams within the Black Hills Trout
Management Area:
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Parameter Criteria Unit of ~ Special
. Measure . Conditions
Temperature | 75.2 °F daily maximum
66.2 °F weekly average
‘ femperature

DENR was also proposing to remove the following tanguage below the table:

The daily maximum criterion does not apply under the following conditions:

1. When the air temperature equals or exceeds 97 °F measured at the automated
weather data network weather station at Caputa, South Dakota (Station ID:
a396959)

2. When flows drop below the 483 or 1 cfs, whichever is greater.
Page 21:

Addition of ARSD 74.51:01:46.01 Site-specific criterion for coldwater marginal fish life
propagation waters — Black Hills Trout Management Area. The following criterion

applies to all coldwater marginal fish life propagation stream within the Black Hills
Trout Management Area.

Parameter T Criterion Unit of Special Conditions
' Measure
Temperature 75.2 °F daily maximum

» DENR is proposing to remove the following language under the table:

The daily maximum criterion does not apply under the following conditions:
1. When the air temperature equals or exceeds 97 °F measured at the automated
weather data network weather station at Caputa, South Dakota (Statlon ID:
a396959)

2. When flows drop below the 4B3 or 1 cfs, whichever is greater.

.Page 22

ARSD 74:51:01:47.01. Site-specific criteria of warmwater permanent fish life
propagation waters — Cheyenne River from its confluence with the Belle Fourche River

to its confluence with the Missouri River. DENR is recommending the board not adopt
these proposed changes.
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Page 23

* ARSD 74:51:01:48.03. Site-specific criteria for warmwater semipermanent fish life
propagation waters — Cheyenne River from its confluence with Fall River to its
confluence with the Belle Fourche River. DENR is recommending the board not adopt
these proposed changes.

Page 34

« Do not strike out the words ‘Acenaphthylene (PAH)®” and CAS number ‘208968’
Leave this pollutant unchanged.

Page 35

* Do not strike out the word ‘Beryllium®’, CAS number ‘7440417’, and the number ‘4’

under the head ‘Human Health VValue Concentration in pg/L’. Leave this pollutant
unchanged.

Page 41

» Do not strike out the word ‘Phenanthrene®” and CAS number ‘85018
¢ Add footnote (8) to the chronic Selenium criterion, following ‘5.0’

Page 42

» Do not strike out the words ‘1,1,1 Trichloroethane’ and CAS number "71556’. Leave
this pollutant unchanged.

Matthew Schwarz with the Fish and Wildlife Service gave his comments.

Mr. Schwarz stated there are six items identified on the letter to-DENR. One benefit would be
if DENR would hoid a seminar for the stake holders, for review of the proposed changes. He

asked that the board take some time to deliberate what has been presented before making a
decision on final approval.

Answering questions from Mr. Hoyt, Mr. Schwarz stated that the comment period opened on

October 16. There was not a lot of time to provide comments as it is a busier time of year for
the department.

Mr. Schwarz stated the first change for methylmercury is supported by Fish and Wildlife
Serviced as proposed by DENR, Mercury exposure can harm reproduction in birds by
causing reduced egg production and by disrupting embryotic development.

EPA is proposing a new direction for selenium. EPA is looking at both tissue-based criteria
and water-based exposure concentration. It should also be noted that the 5 microgram per
liter standard is currently made obsolete by EPA. There has been 25 species where the Fish
and Wildlife Service has made jeopardy determinations. There is a guideline that has been

8
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published with both tissue-based and water quality-based criteria for selenium. At the national
level, the Fish and Wildlife Service has reviewed the guideline and determined them to be in
full compliance with the Endangered Species Act and the Migratory Bird Treaty Act. Fish and
Wildlife Service is asking that DENR look into adopting a 2 microgram per liter total
recoverable water quality-based standard and also a tissue-based chronic criterion of 4 to 5
micrograms per gram.

Mr. Schwarz requested the WMB adopt a SWQ Standard for nonylphenol, which is a toxic
compound for aguatic species. EPA finalized aquatic life criteria for nonylphenol in 2005.
However, just recently it was added to the toxic release inventory program. Other states have

adopted this standard. Therefore, it is being recommended that DENR also adopt this water
quality standard.

Mr. Schwarz requested the WMB adopt a SWQ Standard for atrazine, which is used as an
herbicide. Over 1.1 million pounds is applied to corn crops alone in South Dakota, according
to the Nation Agricultural statistics. There is an on-going draft criteria proposed by EPA in
1998, this draft has never been finalized. There is no set timeline for EPA to adopt water
quality criteria for atrazine. There are other states that have standards for atrazine; it is
recommended that South Dakota also adopt a standard. :

Mr. Schwarz requested the WMB adopt criteria-for nutrients. Sediment runoff can carry
nutrients that are a pollutant source. EPA has been recommending that all states develop
criteria for nutrients. Fish and Wildlife Service has an on-going study looking in to the
nutrients in eastern South Dakota, specifically nutrients that are discharged from agricuitural
tile drain outfalls to waterfowl protection areas that are managed for public use. The nitrates
from these discharges exceed 10 milligrams per liter, which exceed EPA’s nutrient criteria.

Mr. Schwarz stated the last item is the beneficial uses for streams that contain Topeka
shiners. The Fish and Wildlife Service supports the change to Redstone Creek but is
requesting the WMB assign a minimum beneficial use of (6) to all streams that have known

occurrences of Topeka shiners.

Mr. Freeman stated that Mr. Snyder has identified all of the written comments received.

Motion by Hoyt to adopt SWQ Standards as presented by DENR with the exceptions listed
below and read by Mr. Hallem. |

Mr. Hallem read the changes to be made, as follows;

Page 4

Proposed: Addition of 74:51:01:47.01 Site~specifié criteria of warmwater permanent fish life
propagation water — Cheyenne River from its confluence with the Belle Fourche River to its
confluence with the Missouri River.

Board Action: Did not adopt this rule change.

10
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Proposed: Addition of 74:51:01:48.03 Site-specific criteria for warmwater semi-permanent
fish life propagation waters — Cheyenne River from Angostura Reservoir to its confluence
with the Beile Fourche River. -

Board action: Did not adopt this rule change.

Page 17

Proposed: 74:51:01:01(52) “Weekly average temperature,” the mathematical mean of
multiple, equally spaced, daily temperatures over a 7-day consecutive period, with a
minimum of three data points equally spaced throughout each day.”

Board action: Modified to read “Weekly average temperature,” the mathematical mean of
multiple, equally spaced temperature measurements over a 7-day consecutive period, with a
minimum of three data points equally spaced throughout each day.”

Changes include:
1) deleting the comma following ‘spaced"
2) deleting the word ‘daily’;
3) deleting the ‘s’ at the end of temperatures and
4) inserting the word ‘measurements’ after the word ‘temperature’.

Page 20-21

Proposed: Addition of 74:51:01:45.01. Site-specific criteria for coldwater permanent fish
life propagation waters — Black Hills Trout Management Area. The following site-specific
criteria apply to all coldwater permanent fish life propagation streams within the Black Hills
Trout Management Area:

Parameter | Criteria Unit of Special
Measure Conditions

Temperature 75.2 °F daily maximum
April 1 - October
31

66.2 °F N ‘weekly average
temperature
November 1 -
March 31

The daily maximum criterion does not apply under the following conditions;
1. When the air temperature equals or exceeds 97 °F measured at the automated

weather data network weather station at Caputa, South Dakota (Station ID: a396959)
2. When flows drop below the 4B3 or 1 cfs, whichever is greater.

Source:
General Authority: SDCL 34A-2-11, 34A-2-93,
Law Implemented: SDCL 34A-2-10, 34A-11.

11
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Board Action: Modified to read 74:51:01:45.01. Site-specific criteria for coldwater
permanent fish life propagation waters — Black Hills Trout Management Area. The

following site-specific criteria apply to all coldwater permanent fish life propagation streams
within the Black Hills Trout Management Area:

Parameter _ Criteria Unit of Special
Measure - | Conditions
Temperature 75.2 | °F C ‘daily maximum
66.2 oF . weekly average
temperature
Source:

General Authority: SDCL 34A-2-11, 34A-2-93.
Law Implemented: SDCL 34A-2-10, 34A-11.

Changes include:
1} deleting ‘April 1- October 31’ under the words ‘daily maximum’;

2} deleting ‘November 1 — March 31’ under the words ‘weekly average
temperature’; and

3) deleting the words ‘The daily maximum criterion does not apply under the following
conditions: 1. When the air temperature equals or exceeds 97 °F measured at the

automated weather data network weather station at Caputa, South Dakota (Station ID:
a396959)

2. When flows drop below the 4B3 or 1 cfs, whlchever is greater

Page 21

Proposed: Addition of 74:51:01:46.01 Site-specific criterion for coldwater marginal fish
life propagation waters — Black Hills Trout Management Area. The following criterion

applies to all coldwater marginal fish life propagatton stream within the Black Hills Trout
Management Area: . _

Parameter Criterion Unit of Special Conditions
: Measure
Temperature | 75.2 °F daily maximum

The daily maximum criterion does not apply under the following conditions:
3. When the air temperature equals or exceeds 97 °F measured at the automated

weather data network weather station at Caputa, South Dakota (Station ID;
a396959) :

4. When flows drop below the 4B3 or 1 cfs, whichever is greater.

Source:
General Authority: SDCL 34A-2-11, 34A-2-93.
Law Implemented: SDCL 34A-2-10, 34A-11.

12
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Board Action: Modified to read 74:51:01:46.01 Site-specific criterions for coldwater
marginal fish life propagation waters — Black Hills Trout Management Area. The
following criterion applies to all coldwater marginal fish life propagation stream within the
Black Hills Trout Management Area:

Parameter | Unit of

Criterion ‘ Special Conditions
Measure
Temperature 75.2 °F daily maximum
Source:

General Authority: SDCL 34A-2-11, 34A-2-93.
Law Implemented: SDCL 34A-2-10, 34A-11.

Changes include deleting the words '“The daily maximum criterion does not apply under the
following conditions: 1. When the air temperature equals or exceeds 97 °F measured at the
automated weather data network weather station at Caputa, South Dakota (Station ID:
a396959) 2. When flows drop below the 4B3 or 1 cfs, whichever is greater.’

Page 22

Proposed: Addition of 74:51:01:47.01. Site-specific criteria of warmwater permanent fish
life propagation waters — Cheyenne River from its confluence with the Belle Fourche
River to its confluence with the Missouri River. The following site-specific criteria for
warmwater permanent fish life propagation waters are established for the Cheyenne River
from its confluence with the Belle Fourche River to its confluence with the Missouri River:

Parameter: Total Suspended
Soiids

Criteria

Unit of
Measure

Conditions

Special

Cheyenne River from its
confluence with the Belie
Fourche River to its confluence
with Bull Creek

£22,174

mg/L

daily maximum

Cheyenne River from its
confluence with Bull Creek to its
confluence with the Missouri
River

<14 ,650

mg/L

daily maximum

Source:

General Authority: SDCL 34A-2-11, 34A-2-93.
Ltaw Implemented: SDCL 34A-2-10, 34A-2-11.

Board Action: Did not adopt this rule change.

Page 23

Prbgosed: Addition of 74:51:01:48.03. Site-specific criteria for warmwater semi

permanent fish life propagation waters — Cheyenne River from its confluence with Fall
River to its confluence with the Belle Fourche River. The following site-specific criteria for
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“warmwater semi-permanent fish life propagation waters is established for the Cheyenne
River Angostura Reservoir to its confluence with the Belle Fourche River:

Parameter: Total Criteria | Unit of Measure Special Conditions
Suspended Solids : - '
Cheyenne River £2,250 mg/L daily maximum

from its confluence
with the Fall River to
its confluence with
Cedar Creek

Cheyenne River < 14,650 mg/L : daily maximum
from its confluence o :

with Cedar Creek to
its confluence with
the Belle Fourche
River

Source:
General Authority: SDCL 34A-2-11, 34A-2-93.
Law Implemented: SDCL 34A-2-10, 34A-2-11.
Board Action: Did not adopt this rute change.
Page 34
Proposed: Strike out the word ‘Acenaphthylene (PAR)®” and CAS number ‘208968

Board Action: Did not adopt this rule change; leave it as it was previously in rule.

Page 35

Proposed: Strike out the word ‘Beryllium®”, CAS number ‘7440417', and the number ‘4’ under
the head ‘Human Health Value Concentration in ug/L’

Board Action: Did not adopt this rule change; leave it as it was previously in rule.
Page 41
Proposed: Strike out the word ‘Phenanthrene'®” and CAS number ‘85018’

Board Action: Did not adopt this rule change; leave it as it was previously in rule.

Proposed: Changmg the chronic Selenium cnterlon from ‘4. 6’ to ‘5.00

Board Action: Insert the footnote (8) to the end of ‘5.0° such that it reads ‘5. 0e>

Page 42
14
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Proposed: Strike out the word ‘1,1,1-Trichloroethane’ and the CAS number '71556°
Board Action: Did not adopt this rule change; leave it as it was previously in rule,
Page 124

Proposed; For Cold Brook Creek, strike out beneficial use of ‘3', and replace with ‘4’

Board Action: Did not adopt this rule change; leave it as it was previously in rule.

Page 125

- Proposed:. For Spring Creek, strike out ‘S5’ and ‘R3E’ and replace with ‘S21’ and ‘R4E’,
respectively.

Board Action: Did not adopt this rule change; leave it as it was previously in rule.

Proposed: Insert a new row for Spring Creek.

Board Action: Did not adopt this rule change.

Motion was seconded by Bjork. Motion carried by roll call vote. Board members Bjork,
Holzbauer, Hoyt, Dixon, and Freeman ail voted in favor of the motion. Board members
Hutmacher and Comes were absent during the hearing and did not vote on the motion.

Mr. Freeman stated there was a date on page 37 of the previously amended minutes that
needs correction. The date read July 10, 2014 and should read October 22 — 23, 2014,

Motion to re-adopt the minutes with the date change by Hoyt, seconded by Bjork. Motion
carried by roll call vote. Board members Bjork, Holzbauer, Hoyt, Dixon, and Freeman all
voted in favor of the motion. o

Mr. Freeman stated there needs to be a motion to authorize the temporary Board Chairman
and the board members to sign the rules.

Motion by Hoyt, seconded by Hutmacher. Motion carried by rofi call vote. Board members
Bjork, Holzbauer, Hoyt, Dixon, and Freeman all voted in favor of the motion.

DECLARATORY RULING REQUEST REGARD!NG UPSTREAM DAM DEPRIVING
WATER TO DOWNSTREAM DAM:

Appearances: Ann Mines-Bailey on behalf of the Water Rights Program.

Sherman Vomacka, dam owner,
15
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Tom Atteberry Sr. and Tom Atteberry Jr,, intervener.

Ms. Mines-Bailey offered DENR Exhibit 1, the agency file, which was admitted into the
record. '

Tim Schaal was called to testify.
Mr. Schaal was administered oath.
Mr. Schaal stated his educational experience and background with DENR.

Ms. Mines-Bailey offered DENR Exhibit 2, Tim Schaal's CV, which was admitted into the
record.

Mr. Schaal stated the upstream dam was constructed by Sherman Vomacka in 2011 and
early 2012 and is located in the NW % of Section 24-T97N-R73W. It is approximately 14 feet
high and has a 12 inch diameter PVC pipe as a primary spillway located about five feet below
the embankment crest. The storage capacity of the Vomacka Dam at the spillway elevation is
about 10.80 acre-feet. The Atteberry dam/dugout was constructed in 1966 and is located in
the SW % Section 24-T97N-R73W about 1200 feet downstream of the Vomacka Dam. It
appears to have been originally constructed as a dugout and later modified with an outside
berm making it a dam/dugout. In the report, there is a photo from 2010 that shows the
Atteberry dam/dugout full and at the spillway elevation. The storage capacity at this elevation
is approximately 3.2 acre-feet. The 2012 photo in the report shows the Atteberry dam/dugout
at what is assumed to be about the original size and with a storage capacity of 1.0 acre-foot.
A table, shown in the report, is a summary of the expected annual yield from surface runoff
for the drainage areas above the two dams. The table in the report shows that 80 percent of
the time, or eight out of 10 years, Mr. Atteberry should receive 1.80 acre-feet of runoff from
the drainage area above his dam/dugout to satisfy his Location Notice claim of 1.0 acre-foot.
Also, 50 percent of the time, or one out of two years, he should receive 3.51 acre-feet of
runoff to fill the dam/dugout to its current capacity. This is based on a method developed by
the Soil Conservation Services (SCS) now the Natural Resources Conservation Services

- (NRCS).

Mr. Schaal stated that Mr. Atteberry holds a Location Notice for 1.0 acre-foot of storage in the
dam/dugout located in the SW % of Section 24-T97N-R73W, with a 1966 priority date. Mr,
Vomacka’s dam located in the NW V4 of Section 24-T87N-R73W has an estimated storage
capacity of 10.80 acre-feet, and a Location Notice is not on file. Mr. Atteberry should receive
his 1.0 acre-foot of runoff 80 percent of the time, or eight out of 10 years. According to SDCL
46-4-2, Mr. Vomacka will need to by-pass runoff to Mr. Atteberry at those times when the
runoff above the Atteberry dam/dugout does not satisfy his 1.0 acre-foot claim.

Mr. Schaal stated the Chief Engineer recommends that the Water Management Board make
a declaratory ruling that under low run-off conditions the upstream owner can deprive the
downstream owner of water to satisfy the amount of water claimed by the [ocation notice.
Further, that the Board issue an order that inflow of water to the upstream Vomacka dam
must be by-passed when runoff above the downstream Atteberry dam/dugout is not sufficient
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to satisfy the 1.0 acre-foot of water specified on the 1966 location notice filing. Once 1.0 acre-~
foot of water is stored in the Atteberry dam/dugout, the Location Notice is satisfied and further
by-pass is not required.

Answering questions from Mr. Vomacka, Mr. Schaal stated the annual yield anticipated with a
10 percent chance of occurrence is 13.25 acre feet of runoff, as stated in the table in the
report

~ Answering questions from Mr. Hoyt, Mr. Schaal stated this situation is unusual for DENR and
the two parties need to work together on the amount of water required.

Mr. Hoyt stated the two parties need certainty in what needs to be done. At what time does
1.0 acre-foot have to be provided or be stored in the Atteberry dam before Mr. Vomacka
needs to bypass water? Is there a date that measurement is to be made?

Mr. Schaal stated there is nothing in the ‘Iaw defining the date or time that the 1.0 acre feet
must be satisfied. Until that time, Mr. Vomacka needs to bypass runoff inflows.

Mr. Hoyt stated it was mentioned that following this prbceeding a plan will need to be
developed,

Mr. Schaal stated that there has not been a specific rate or a volume set on discharge.

Mr. Hoyt stated that if the board determines a legal effect of the filing of the location notice to
the 1 acre-foot, then the board needs to provude some guidance to the parties as to when and
how it will be determined.

Mr. Schaal stated it depends on the situation. If both dams are low and almost empty there

would be no water to release. In a case where there is a lot of water, Hopefully both parties
would be satisfied.

Mr. Freeman asked if Mr. Vomacka does not need to release impounded water, does he
have to bypass runoff.

Mr. Schaal stated there could be impounded water in the dam, but you first have to have the
runoff before you are required to bypass water.

Mr. Bjork inquired regarding if there is 1 acre-foot of water in the downstream dam and there
is runoff whether runoff needs to be bypassed. if in the summer if both dams became dry,
would the water have to be bypassed at that time to fulfil the 1 acre-foot first? Mr, Bjork stated
as a board there needs to be a ruling made that offers some guidance.

Mr. Schaal stated there have been situations like this in the past. DENR has gone as far as to
recommend the upstream dam removed or requiring a low level gate.

Mr. Freeman stated the board will have the parties testify first to give more insight on the
situation.
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Mr. Tom Atteberry Sr. was called to testify.
Mr. Atteberry Sr. was administered oath.
Mr. Atteberry Sr. stated he has had cattle in that pasture since 1970, with the exception of

this year because there was not enough water. Mr. Vomacka built his dam in 2012, At first he

thought there would be enough run-off to take care of his dam. He now believes that there is
not enough water in the drainage.

Ms. Mines-Bailey asked if Mr. Atteberry understood that the location notice only protects for
one acre foot and that his dam has a storage capacity much larger than that.

Mr. Atteberry stated that he understood that. He wanted to know if there is a law against
building the dam close to his fence. Mr. Hallem said this board does not have jurisdiction
requiring distances {o property boundaries,‘ and he should consult a private attomey.

Mr. Vomacka was called to testify.

Mr. Vomacka was administered oath.

Mr. Vomacka stated the dam was built for fishing, habitat, and cattie grazing. it is not his
intent to deprive water to the Atteberry dam.

Mr. Vomacka stated he contacted the Corp of Engineers in regards to building the dam. They
stated there were no issues with putting the dam in.

Ms. Mines-Bailey asked if Mr. Vomacka he would be willing to by-pass water in a low
moisture year.

Mr. Vomacka stated he would not have an issue doing that, providing there is sufficient water
to bypass for the Atteberry dam.

Answering questions from Mr. Holzbauer, Mr. Vomacka stated he called the Corps of
Engineers; there is nothing in writing from them.

Answering questions from Mr. Hoyt, Mr. Vomacka stated this is crop l'and, and there is not
normally livestock in this field.

Mr. Atteberry Sr. asked how the water will get to his dam.
Mr. Freeman stated that will need to be determined.
Ms. Mines-Bailey called Ms. Goodman to testify.

Ms. Goodman read her recommendation in this matter. Ms. Goodman stated it was meant
that it is possible the upstream owner can deprive the lower owner of water to satisfy the
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amount of water claimed by the location notice. DENR is recommending the board find the

statement is true, and there are times when the upstream owner is going to deprive of the
lower downstream owner of water.

Answering questions from Board members, Ms. Goodman stated Mr. Schaal indicated there
will be years when the upstream owner is going to deprive the downstream owner from

adequate water to fulfill his location notice. DENR is requesting the board formalize the
finding.

Mr. Freeman stated the first part of the recommendation is a finding of fact. As a finding the
.board will find that on occasion the upstream owner is going to deprive the downstream
owner of water. Based upon that, the board will declare, because of that fact there will be
occasions when the Vomacka dam is going to have to provide water to the downstream
Atteberry dam/dugout until he has the one acre foot as required.

Mr. Hoyt stated the recommendation should then read “the Chief Engineer recommends that
the Water Management Board make a declaratory ruling finding that under low run-off
conditions... further that you must bypass to satisfy the one acre foot.” ‘

Mr. Vomacka gave his closing statement.

Motion to make a declaratory ruling based on the evidence presented in this matter and
South Dakota Law and Regulation that in this instance the Vomacka Dam may in certain dry
years deprive the Atteberry Dam of the water in which it is entitled under state iaw, in that
they have filed the appropriate Location Notice. Therefore, the board will enter an order
providing that during low run-off conditions water must be bypassed from the Vomacka Dam

in order to satisfy the legal claim of one acre foot by the Atteberry Dam by Hoyt, seconded by
Holzbauer.

Mr. Bjork stated that first the lower Atteberry dam gets filled with the one acre foot. That is
required before any water stays in the upper dam.

Mr. Freeman stated if less than an acre foot is in the upper darﬁ it will étiii need to be passed
down to the lower dam.

Mr. Holzbauer asked what happens to the stored water.

Mr. Bjork stated that the lower Atteberry dam has to be satisfied prior to storage of runoff
water in any given year by the Vomacka dam. '

Mr. Freeman stated in most years there will be enough runoff that both parties are satisfied.
According to the testimony that will be eight out of ten years. When it gets dry and the lower
dam does not have one acre foot it will also be dry in the upper dam as well. It is hoped by
the board that the neighbors can at that point work something out.

Mr. Hallem stated when there is less than one acre fdot in the downstream dam and there
has been the first big rain with run-off that under those circumstances where there is run-off,
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everything that goes into the dam, leaves the dam. Everything that comes in will have to
leave the dam, and the run-off will fill the lower dam to one acre foot. Once that is completed
once then the abligation is gone.

Board members Bjork, Holzbauer, Hoyt, Dixon, and Freeman all voted in favor of the motion.
Motion carried.

Mr. Hallem stated that under South Dakota law findings of facts and conclusions of law need
to be submitted by the parties. In the past when there has been an unrepresented individual,
the Water Rights Program drafts proposed findings of facts and conclusions of law. Those
findings and conclusions need to be submitted at least 20 days prior to the next hearing,
February 12, 2015. Ten days after that date both parties will have the opportunity to submit
any comments, objections, or their own findings and conclusions. After that Mr. Hallem will
prepare proposed rulings based on the submissions from all the parties as well as proposed
findings of fact and conclusions of law to the board. Mr. Hallem asked it be provided by emaii
in Word format. That will need to be submitted by a certain deadiine.

DEFERRED WATER PERMIT APPLICATION NO. 7452-3, JEROME HULT:

Mr. Gronlund stated the board packet included a tetter from Mr. Hult requesting the board not
to proceed with the application. in March 2013, the Water Management Board deferred this
application to appropriate 1.78 cfs from the Upper Vermillion Missouri aquifer for irrigation of
110 acres. There were a number of applications filed for the Upper Vermillion Missouri
aquifer that were deferred for one year while the South Dakota Geological Survey (SDGS)
did test drifling and evaluated the aquifer. DENR brought these deferred applications back
before the Board in March 2014 with the recommendation to separate the aquifer into three

management units. Mr. Hult's appllcatlon is in the north management unit and remained
deferred.

On November 7, 2014, DENR received a letter from Mr. Hult stating he no Ionger intended to
obtain a permit to irrigate this property from the Upper Vermillion Missouri aquifer. Since the
application was filed, Mr. Hult obtained a permit and developed the project from the Parker
Centerville aquifer. The letter requested the application be cancelled and obtain a partial
refund of the filing fee. DENR is recommending denial on this application.

Motion to deny deferred Water Permit Application No. 7452-3 by Hoyt, seconded by
Holzbauer. Board members Bjork, Holzbauer, Hoyt, Dixon, and Freeman all voted in favor of
the motion. Motion carried.

- ELK CREEK WATER TRUST:

Mr. Naasz stated he participated in this matter as counsel for the Water Rights Program and
will recuse himself as council for the board for this matter.

20



Water Management Board
December 3, 2014 — Meeting Minutes

Ms. Mines-Bailey stated at the last board mesting the board accepted the settiement
agreement between the Eik Creek Water Trust and the Water Rights program. The board
then asked the parties to draft an order approving the settlement agreement. DENR is now
coming before the board with the proposed order, and it has been agreed to by both parties.

Moation to approve the order and authorize implementation by the board chair by Bjork,
seconded by Hoyt. Board members Bjork, Holzbauer, Hoyt, Dixon, and Freeman all voted in
favor of the motion. Moftion carried.

FINDINGS OF FACT, CONCLUSION OF LAW AND FINAL DECISION, APPLICATION NO.
8002-3, TODD BLOCK:

Mr. Hallem stated there was one grammatical change on Finding of Fact number one. After

120 acres, Mr. Hallem added the location of the well and acres to make the record more
accurate.

Motion to accept the Water Management Board’s rulings on the party submissions as drafted
by board counsel and to authorize the chairman to execute the ruling by Hoyt, seconded by

Bjork. Board members Bjork, Holzbauer, Hoyt, Dixon, and Freeman all voted in favor of the
motion. Motion carried.

Motion to accept the Find of Facts, Conclusions of Law, and Final Decision and Order as
prepared by board counsel and to authorize the board chairman to execute the order by Howt,

seconded by Bjork. Board members B]ork Holzbauer, Hoyt, Dixon, and Freeman all voted in
favor of the motion. Motion carried,

FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL DECISION, APPLICATION
NO. 8013-3, RIVERSIDE HUTTERIAN BRETHREN:

Mr. Hallem stated there was only one proposed change with Finding of Fact number one. Mr.
Hallem added what well and acres it was to be located in to make the record more accurate.

Motion to accept the Water Management Board’s ruling on the party submissions as drafted
by board counsel and to authorize the chairman‘to’ execute the ruling by Hoizbauer,
seconded by Dixon. Board members Bjork, Holzbauer, Hoyt, Dixon, and Freeman all voted in
favor of the motion. Motion carried.

Motion to accept the Findings of Facts, Conclusions of Law, and Final Decision and Order as
prepared by board counsel and to authorize the board chairman to execute the order by
Bjork, seconded by Holzbauer. Board members Bjork, Holzbauer, Hoyt, Dixon, and Freeman
all voted in favor of the motion. Motion carried.

WATER PERMIT APPLICATION NO. 2676-2, RAPID CITY:
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Ms. Mines-Bailey stated the parties in this matter submitted a letter to the Water Rights
Program requesting postponement, This letter is presented as a motion to continue the
hearing until the March 2015 meeting. Neither counsel appeared today.

Motion to grant continuance by Bjork, seconded by Hoyt. Board members Bjork, Holzbauer,
Hoyt, Dixon, and Freeman all voted in favor of the motion. Motion carried.

BOARD DISCUSSION ON CONSIDERING RULES REGARDING CONFLICT OF
INTEREST:

Mr. Hoyt stated this matter was placed on the agenda again per his request. In the meantime,
Mr. Gronlund sent an email to board members regarding the conflict of interest policies,
which were adopted by the Board of Minerais and Environment. in discussion with counsel
for this board, the Water Management Board does not have the same requirement that may
have been imposed upon the Board of Minerals and Environment. Therefore, this board may
not need the formality of the adoption of conflict of interest rules. This is still an issue that
needs to be visited with reference to counsel’'s memorandum and research a couple of years
ago. It may be best to review this again when there is a full board to engage in the
discussion.

Mr. Hoyt asked if Mr. Hallem would provide the background information to board members
and the matter be revisited at the March meeting.

Mr. Bjork asked if it would be possible to put together a document that each board member

would sign saying they all agree to the conflict of interest provisions as members of this
board.

Mr. Hallem stated if a board member believes there is a conflict of interest, they would recuse
them themselves or they state it at the time of the issue.

Mr. Hallem stated he will provide a memo and any.documents pertaining to this discussion.

UPDATE ON WATER RIGHTS PROGRAM ACTIVITIES:

Ms. Goodman stated there are three updates, ftwo of which are from the board meeting in

October 2014; the third one is to just give the board a heads up on the changes i in the
meeting room.

Ms. Goodman stated Mr. Hutmacher asked about the status of the Corps’ intent to charge

fees for surplus water diverted from the Missouri River. In 2010, the Corps developed a policy

that put a moratorium issuing access easements for intakes, which were taking water out of

the Missouri River for municipal, industrial, or rural water system intakes. It did not apply to

irrigation intakes. The Corps intends to continue the moratorium until the Corps can enter into

water supply contracts with the water users. You cannot get an easement unless you have a
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water supply contract with the Corps. Then the Corps is to charge fees for the contracts. The
authority that the Corps is saying they are operating under section six of the 1944 Flood
Control Act and the 1958 Water Supply Act, :

Those authorities require the Corps to enter into a water supply agreement for certain uses of
water that are not needed to fulfill an authorized use. Authorized uses out of the reservoirs on
the Missouri River are hydropower, navigation, flood control, irrigation, and public water
supply. Any water that is stored in the reservoirs'that is not for those authorized users are
considered surplus water stored in a reservoir. The Water Supply Act and the Flood Control
Act authorizes the Corps to charge fees for that surplus water. Before the contracts can be
negotiated the Corps has to complete a two phase study. They have to identify and quantify
the amount of surplus water that might be available above and beyond the authorized uses
and determine if that amount of water can be reallocated for other uses. The problem is the
Corps considers that all the water diverted directly from the reservoirs is from stored water,
water that would not be there if the dams were not there to hold back the water. The Corps
does not recognize that there are natural flows in the Missouri River, coming into and through
the reservoirs. South Dakota’s position is the natural flow water is not under the authority of
the Corps or under the federal laws. This is an on-going issue for North. Dakota and South
Dakota. In South Dakota, through the Water Management Board, DENR issues water permit
applications for water out of the Missouri River. It is always specified the water comes from
natural flows. DENR can issue permits for natural flows, and South Dakota residents have a
right to the water. DENR has been involved in several discussions. The western states are
actively working to convince the Corps of the concerns and how the Corps can relook at the
2010 policy. As of August 2014, the Corps has indefinitely put a hold on the surplus and
reallocation studies. The Corps is doing this primarily because of the western states
congressional delegations, and the Western States Water Council is putting pressure on the
Corp to rethink their position. Congress did pass the 2014 Water Resources Development
Act this past summer that prohibited the Corps from charging a fee for surplus water for at
least 10 years, :

The fees are on hold for at least 10 years. However, that also means the use of water directiy
from the river is on hold until the Corps can figure out how to issue access easements and
whether or not they need a water supply contract.

Answering questions from Mr. Freeman, Ms. Goodman stated DENR has not seen an
indication of a possible ulterior motive. The discussion was started in North Dakota when
some companies attempted to access Missouri River water for fracking oil welis. At that point,
the Corps became interested.

Ms. Goodman stated DENR is currently in discﬂésibn with Standing Rock Sioux Tribe on how
much water should be allocated to a tribe. The tribe needs to initiate those conversations.
There is a federal law that says a mediator needs to come in and work with the entities

involved to make that happen. The only conversatlon DENR is having right now is with
Standing Rock Sioux Tribe.
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Ms. Goodman stated at the October meeting there were questions about the qualification
requiring a water permit holder to construct an observation well and turn it over to DENR to .
be included in DENR'’s observation well network.

Referring to the observation well map, Ms. Goodman stated all the black dots represent an
observation well in the network. In 1957, the Water Resources Commission initiated a well
drilling program to estabiish an observation well network in the state of South Dakota,
primarily looking at glacial aquifers and shallow sand and gravel. The wells were drilled to
determine the thickness of the aquifer, to be able to obtain samples from the aquifer
materials, show the depths of water in the different aquifers, aid in estimating the amount of
water that was available for use, allowed the sampling of the water, aliowed the determination
of annual losses and recharge to the aquifers, and also provided measuring points. it also
aids in estimating the areas that would provide a sufficient amount of water to be used for
irrigation. The first wells that were drilled in the observation weil network were drilled under
contract by private well drillers. Since 1957, DENR has had observation wells drilled. Over
1,000 wells have been drilled by the South Dakota Geological Survey (SDGS). They have
been involved in doing county studies and special studies since 1959, As part of the special
studies, SDGS did test hole drilling, cased the test holes, and the test holes eventually
became a part of the observation well network.

Between 1976 and 1981, over 900 wells were drilled during the drought. That in return
generated a large number of permit applications that the board considered at that time. Many
of those applications were deferred until the observation wells could be drilled in those areas. -
In 2012, a drought created a situation where a large number of permit applications,
specifically for irrigation, were submitted to DENR. Most of the applications were in areas
where there were observation wells and historic water levels. Since the 1970’s there have
been at least 13 applications where there was a requirement to do a pump test, put in an
observation well, or both at the applicant’s expense. The well is then turned over to the state.

Answering questions from Mr. Hoyt, Ms. Goodman stated the problem with production wells
is the ability to get into the well to measure it. When they are pumping it does not provide
good information, because it is showing what the pumping levei is, not the impact to the
aquifer. Most of the time irrigation wells are in the middle of a field or not readily accessible
and on private property. Most of DENR’s observation wells are in the right of way so staff can
access them without permission from a land owner.

Answering questions from Mr. Bjork, Ms. Good man stated she will givé a legislative update at
the March 2015 board meeting.

Ms. Goodman stated there will be some upgrades done to the Matthew Training Center in
2015. The South Dakota Bureau of Information and Telecommunications (BIT) is doing some
modifying and upgrading of state government meeting rooms that will make meetings
remotely accessible to the public. As an example, if you follow the legislative session through
the internet, that is calied live streaming. BIT is planning to do modifications to the Matthew
Training Center to allow live streaming access. Microphones will be installed, a combination
of both wired and wireless microphones so they can capture audio for the live streaming and
also for archiving the record of the meeting. The telephone line will be built directly into that
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system for phone conferences. A projector will also be put in and used as a part of that

system. The main change for this board is the use of the mlcrophone for voice amplification in
addition to recording. . SR .

ADJOURN: Chairman Freeman declared the meeting adjourned.

A court reporter was present for the meeting and transcript of the proceedings from
December 3, 2014, may be obtained by contacting Carla Bachand PO Box 903, Pierre, 8D
57501-0903, telephone number (605) 224- 7611

The meeting was also digitally recorded and a copy of the recording is available on the
department’s website at hitp://denr.sd.gov/boards/schedule.aspx.

Approved this 4th day of March.

Chairman, Water Management Board

Secretary, Water Management Board
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REPORT ON
IRRIGATION QUESTIONNAIRE VIOLATIONS DR AFT
March 4, 2015

On October 17, 2014, 3,813 imigation questionnaites were mailed by first class mail to irrigators for
reporting water use for 2014. The permit holders were given until December 1, 2014 to return the forms,
The cover letter included the following examples of how questionnaires could be completed and returned:

| Use the enclosed postage 7 Fax the completed form(s) to
paid return envelope | 605 773-4068

For assistance completing your form(g), contact Genny McMath at 605 7 73 3352 or by email: genny.memath@state.sd.us

http: +//dent sd. goviiq.aspx

On January 16, 2015, 192 notices (involving 360 permits) were mailed to those itrigators who had not
returned their irrigation questionnaires. Additional questionnaires were included with the maﬂmg All of
the notices were sent by “certified mail.”

The January 16™ notice advised permit holders that the Board may take one or more of the following
actions pursuant to SDCL 46-1-12 and SDCL 46-1-14:

¢ The permit(s) could be suspended for:

1 A period of up to one yeai {first violation); or

2. A period of up to three years (second violation - includes one previous suspension);
¢ The permit(s) could be canceled for a third violation (includes at least two previous suspensions);
¢ The permit(s) could be amended to include the mandatory irrigation questionnaire qualification;

» Postpone any action or take no action.

The Water Rights Program is recommending the Board take the following action for those permits
with irrigation guestionnaires not received by March 4, 2015: '

* Suspend the permits/rights (listed on attachment) as follows:
1. First Violation - one year suspension — effective April 4, 2015;
2. Second Violation - three year suspension — effective April 4, 2015;

If the irrigator sends in the questionnaire prior to April 4* no suspension will occur. Following the March 4"
hearing, all permit holders are sent a notice informing them of the Board action with the opportunity to submit
the questionnaire by April 4* to avoid suspension. All follow-up notices will be sent by certified mail.

e Amend the permits/rights (listed on attachment) to include the following quaﬁﬁcation:

“This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each
year.”

The amendment of the water permits or rights should be effective immediately.

é eronl .

Genny McMath
Water Rights Program



Permits/Rights Subject to Amendment, Suspension or Cancellation

2014 irrigation Questionnaire Report Violations
March 4, 2015

Permit Nos. Name County \Il?;gltlizi\
Violation: 1 . :
5290-3 TROI D ANDERNACHT, OPERATOR TU 1
635-2 DAKOTA HILLSINC . - FR 1
2547-3 GENE DE VRIES BD 1
2548-3 GENE DE VRIES ' BD 1
3085-3 GENE DE VRIES BD 1
6381-3 DE VRIES INC : ' BD 1
6440-3 ' DE VRIES INC BD 1
407-2 "MILES DEJONG, RENTER TR 1
408-2 " MILES DEJONG, RENTER TR 1
409-2 MILES DEJONG, RENTER TR 1
881-2 RYAN EDWARDS . MT 1
2698-2 NEIL & LUPITA FANNING : BT - 1
27212 _ NEIL & LUPITA FANNING ' BT 1
4997-3 DALE & RENA HEBDA YA 1
5435-3 FRANCIS J HEINE © o cL 1
5471-3 FRANCIS HEINE CL 1
5639-3 FRANCIS J HEINE CL 1
6057-3 FRANCIS HEINE CL 1
6059-3 FRANCIS HEINE ' CL 1
6679-3 FRANCIS HEINE CL 1
6993-3 FRANCIS HEINE : : ClL 1
6994-3 ' FRANCIS HEINE cL 1
7297-3 FRANCIS HEINE cL 1
7298-3 FRANCIS HEINE CL 1
7299-3 FRANCIS HEINE . CL 1
7300-3 FRANCIS HEINE CL 1
7301-3 - FRANCISHEINE . o ~CL 1
7302-3 ' FRANCIS HEINE CL 1
75773 FRANCIS HEINE . CL 1
7578-3 _ FRANCIS HEINE : CL 1
7579-3 FRANCIS HEINE CL 1
7580-3 FRANCIS HEINE CL 1
7980-3 FRANCIS HEINE CcL 1
Violations:
1 = First violation, one year suspension 3 or more violations = cancellation
Page 1 2 = Second violation, three year suspension A = Amendment to add 1Q qualification




Permit Nos.

irr Ques

Name County Violation
Violation: 1
4594-3 DAVID L & DIANE HERROLD CM 1
6957-3 HOFFMAN HARVESTING INC WL 1
8761 GENE E JOHNSON LA 1
- 1530-2 VIOLA KESZLER, OPERATOR TR 1
7114-3 MICHAEL A KOSLOWSKI DA 1
7336-3 MICHAEL A KOSLOWSKI DA 1
5441-3 BARRY LITTLE HM 1
6408A-3 BARRY LITTLE HM 1
7118-3 BARRY LITTLE HM 1
4295-3A DAVID & RACHEL MOSS BG 1
7225-3 NATIONAL FIELD ARCHERY YA 1
1516-1 WILLARD OTTMAN JR PK 1
2521-3 PEMBROOK HUTTERIAN, INC ED 1
2934-3 PEMBROOK HUTTERIAN, INC ED 1
5777-3 GERALD A PERSON ML 1
7005-3 RANDALL ENTERPRISE LLC MY 1
2106-2 STUART RICE - PE 1
7924-3 BRANDCN RITTER CA 1
7067-3 MARION J RUS BG 1
7068-3 MARION J RUS BG 1
2452-2 DALLAS SCHOTT PE 1
2494-2 DALLAS SCHOTT PE 1
1554A-1 DONALD J STANGE BU 1
1935-1 DONALD J STANGE BU 1
- 2954-3 LANE TEKRONY DU 1
7236-3 DAVID ULVESTAD BG 1
7237-3 DAVID ULVESTAD BG 1
6682-3 RICH VANDE WEERD BG 1
7685-3 MICHAEL WATSON SP 1
6051-3 JERRY & DAVID WIEBER - RB 1
Violation: 2 .
1714-2 MELVIN E BRASSFIELD PE 2
2063-2 MELVIN E BRASSFIELD PE 2
400-2 MELVIN E BRASSFIELD PE 2
401-2 MELVIN E BRASSFIELD PE 2
_ Violations:
1 = First violation, one year suspension 3 or more violations = canceliation
Page 2 2 = Second violation, three year suspension A = Amendment to add |Q qualification




Permit Nos. Name County Irr Ques

Violation
Violation: A
988-2 ANN DAUM KUSTAR, MGR JN A
1374-3 o SCOTT HANSON, RENTER UN A
2357-3 SCOTT HANSON, RENTER UN A
2358-3 SCOTT HANSON, RENTER UN A
1624-3 - " FRANCIS HEINE CL A
2053-3 : FRANCIS (BUD) HEINE cL A
671-3 FRANCIS J HEINE cL A
977A-3 | FRANCIS HEINE ‘ cL A
9778-3 | FRANCIS HEINE cL. A
2047-3 HEINE PARTNERSHIP cL A
1128-2 : HELLMANN QUIET CREEK RANCH TR A
11270-2 DARRELL/GLEN LARSON LY A
1564-2 DARRELL LARSON TR A
43323 DAVID & RACHEL MOSS BG A
3191-3 N SCOTT A MUELLER ' BD A
735-1 WILLARD OTTMAN JR' ' PK A
894-1 WILLARD OTTMAN JR PK A
387-2 DALLAS SCHOTT : PE A
4292-3 STANLEY S SCHULZ cK A
44793 JOHN, DAVID & JENIFFER SIMON cM A
2072-3 ~ DAVID ULVESTAD _ | BG A
2126-3 DAVID ULVESTAD, OPERATOR - - . BG A
3204-3 | DAVID ULVESTAD, OPERATOR BG A
4252-3 VANDE WEERD FARMS BG A
430-1 LEROY D WETZ MD A
1269-3 | ERVIN WOLLMAN , " SA A

Violations:
1 = First violation, one year suspension 3 or more violations = cancellation
Page 3 2 = Second violation, three year suspension A = Amendment to add |1Q qualification




SEVEN YEAR REVIEW - FUTURE USE PERMITS
MARCH 4-5TH, 2015 WMB MEETING



CITY OF ® 25 Center Street « Vermillion, SD 57069

N
ermllllon ' Ph: 605.677.7050 * Fax: 605.677.5461
Info@cityofvermiilion.com

SOUTH DAKOTA www.vermillion.us

RECEIVED
NOV 2 6 2014

November 24, 2014 WATER RIGHTS

PROGRAM

Karen Schlaak

Water Rights Program

SD DENR

Joe Foss Building

523 East Capitol

Pierre, SD 57501-3182
Re: Extension of Future Use Water Permit No. 6237-3
Ms. Schlaak;

The City of Vermillion is requesting to retain the Future Use Water Permit No. 6237-3. By
reserving the rights for water we are ensuring that our utility is capable of meeting the future
needs of the city. The population of our community has been steadily increasing and we
would like to ensure that we are prepared to adequately service future growth.

The City of Vermillion has a water treatment plant capacity of 4.6 MGD. Currently, our firm

well pumping capacity is approximately 3.0 MGD. Future Use Water Permit No. 6237-3

provides us with the ability to pump the 4.6 MGD of water that our treatment facility is

designed to accommodate. The Water Department has included well exploration in its capital
- improvements plan and is requesting the funding for new well exploration in 2016.

Feel free to contact me should additional information or clarification be needed. My direct

phone number is (605) 677-7084 and my e-mail address is JasonA@Cityof Vermillion.com.
Thank you for your consideration.

ason Anderson
Asst. City Engineer

Enclosure

Cc: Randy Isaacson, Water Department Superintendent

Sister City to Ratingen, Germany * Home of the University of South Dakota
www.vermillion.us



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

OREATEAGES BBWF UMS “ | denr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR FUTURE USE WATER PERMIT
NO. 6237-3, City of Vermillion SD

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water Rights
Program, Department of Environment and Natural Resources concerning Future Use Water Permit No.
6237-3, City of Vermillion, 25 Center St, Vermillion SD 57069.

The Chief Engineer is recommending that Future Use Permit No. 6237-3 REMAIN in EFFECT for
1,900 acre-feet annually because 1) there is reasonable probability that there may be development of
the water reserved under Permit No. 6237-3, 2) the city has demonstrated a reasonable need for the

water reserved by Permit No. 6237-3, 3) the proposed use will be a beneficial use and 4) it is in the
public interest.

Maintaining the effectiveness of Future Use Permit No. 6237-3 is subject to payment of the $215.00
fee pursuant to SDCL 46-2-13(2) within 60 days of notice to the city after the Board hearing.

e Goodman, Chief Englneer
Ianuary 30, 2015
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RO aHTS . AFFIDAVIT OF PUBLICATION

YANKTON DAILY PRESS AND DAKOTARN

Department of Environment and Naturat Resources
Joe Foss Building

523 East Capitol

Fierre, SD 57501-3182

STATE OF SOUTH DAKOTA |
COUNTY OF YANKTON

KELLY HERTZ BEING FIRST DULY SWORN ON OATH DEPOSES
AND SAYS THAT HE 1S THE MANAGING EDITOR ~ OF, YANKTON
MEDIA INC, A CORPORATION, THE PRINTER AND THE PUBLISHER OF THE
YANKTON DAILY PRESS AND DAKOTAN, A LEGAL DAILY NEWSPAPER
PUBLISHED AND CIRCULATED IN THE CITY OF YANKTON, SAID COUNTY
AND STATE, AND ONE OF THE OFFICIAL NEWSPAPERS OF THE SAID
COUNTY OF FACTS STATED IN THIS AFFIDAVIT, THAT THE ANNEXED
Notice of Hearing Permit No. 6237-3

TAKEN FROM THE PAPER, INWHICH IT WAS LAST PUBLISHED IN THE
NEWSPARER ON THE 6th DAY OF February 2015

THAT THE FULL AMOUNT QOF THE FEE CHARGED FCOR THE PUBLICATION
OF SAID = NOTICE TOWIT $42.,70 ENSURES TO THE
BENEFITS OF THE PUBLISHER OF SAID NEWSPAPER AND THAT NO
AGREEMENT AND UNDERSTANDING FOR THE DIVISION THEREOF HAS
BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THEREGF
HAS BEEN AGREED TO BE PAID TO ANY PERSCN WHOMSOEVER.

FPUBLISHED ON: 2/6/2015

FILED ON: 216/2045
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WATER RIG ' BLIC.
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PLAIN TALK

City of Vermillion
25 Center 5L
Vermillion, SD 57069

STATE OF SOUTH DAKOTA
COUNTY OF CLAY

TERA SCHMIDT BEING FIRST DULY SWORN ON OATH DEPOSES
AND SAYS THAT SHE 1S THE CLASSIFIED MANAGER OF YANKTON
MEDIA INC., A CORPORATION, THE PRINTER AND THE PUBLISHER OF THE
PLAIN TALK, A LEGAL WEEKLY NEWSPAPER PUBLISHED AND CIRCULATED
IN THE CITY OF VERMILLION, SAID COUNTY AND STATE, AND ONE OF THE
OFFICIAL NEWSPAPERS OF THE SAID COUNTY OF FACTS STATED IN THIS
AFFIDAVIT, THAT THE ANNEXED '

Notice of Hearing to Review Future Use Water Permit No. 6237-3

TAKEN FROM THE PAPER, IN WHICH T WAS LAST PUBLISHED IN THE
NEWSPAPER ON THE & DAY OF February 2015

THAT THE FULL AMOUNT OF THE FEE CHARGED FOR THE PUBLICATION
OF SAID NOTICE TOWIT $42.87 ENSURES TO THE
BENEFITS OF THE PUBLISHER OF SAID NEWSPAPER AND THAT NO
AGREEMENT AND UNDERSTANDING FOR THE DIVISION THEREOF HAS
BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THEREOF
HAS BEEN AGREED TO BE PAID TO ANY PERSON WHOMSOEVER,

PUBLISHED ON: 2612015

FILED ON: 25/2015
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CANCELLATION CONSIDERATIONS
March 4-5, 2015 WMB MEETING



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
PMB 2020
' 523 EAST CAPITOL
PIERRE SOUTH DAKOTA57501-3182
http://denr.sd.gov

Treariaces nearPeages
January 14, 2015

NOTICE OF CANCELLATION

TO: Gary LaCompte, Chairperson, South Central Water Development District
PO Box 43, Agmour SD 57313-0043
Deb Benson, Manager, South Central Water Development District
PO Box 43, Armour SD 57313-0043

FROM:- Ron Duvall, Natural Resources Engineer /@/
: for Jeanne Goodman, Chief Engineer - Comn ;

Water Rights Program
SUBJECT:  Cancellation of Future Use Permit No. 1508-2

Future Use Permit No. 1508-2 reserves 45,000 acre feet of water from the Missouri River for the
Whetstone Pipeline Irrigation Project and includes municipal, rural water system and recreation uses.
By law, all future use permits are to be reviewed by the Water Management Board every seven years to
determine whether or not reasonable need exists for the reserved water. On December 9, 2014, a letter -
was received from Gary LaCompte with SCWDD Board of Directors indicating the Board had met and
moved not to renew the future use permit. Based on the decision by the Board not to renew the permit,

the Chief Engineer of the Water Rights Program is recommending cancellation of Future Use Permit.
No. 1508-2 due to abandonment.

The Water Management Board will consider cancellation of Future Use Permit No. 1508-2 at 10:00
am., March 4, 2015 in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol, Pierre,
SD (the agenda time is an estimate and the actual time of hearing may be later).

The recommendation of the Chief Engineer is not final or binding upon the Board. The Board is
authorized to 1) cancel, 2) cancel portions of, 3) delay action on, or 4) take no action on Future Use
Permit No. 1508-2 based upon facts presented at the public hearing. Our records show South Central
Water Development District to be the holder of the future use permit. If you wish to oppose the
cancellation and if you intend to participate in the hearing before the Board and present evidence.or
cross-examine witnesses according to SDCL 1-26, you must file a written petition with the Chief
Engineer by February 20, 2015. The pefition may be informal, but it must include a statement
describing the reasons for your opposition to the cancellation, and your signature and mailing address
or your legal counsel if legal counsel is obtained.



January 14, 2015
South Central Water Development District
Page 2

The hearing will be conducted pursuant to the provisions of SDCIL 46-1-1 thru 46-1-10, 46-1-14 thru
46-1-15; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-5-36, 46-5-37, 46-5-37.1; 46-2A-1 thru 46-2A-7; and
Board Rules ARSD 74:02:01:36 thru 74:02:01:41. These are contested cases pursuant to procedures
contained in SDCL. 1-26,

This hearing is an adversarial pfoceeding. 'Any party has the right to be present or to be represented by
a lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of
the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The time of the hearing will be automatically extended for at least twenty days upon your written
request to the Chief Engineer after a petition has been filed to oppose the cancellation. If an extension
is requested, the hearing on the cancellation will be continued until the next regular Board Meeting,
Any request for extension must be filed with the Chief Engineer by February 20, 2015.

Prior to February 20, 2015, contact the Water Rights Program, Joe Foss Building, 523 E Capitol,
Pierre, SD (605-773-3352) if assistance is needed with the following: 1) further information on the
proposed cancellation; 2) to assure access to the meetmg room for the handicapped; or 3) to obtain an
interpreter for the hearing impaired. :

According to SDCL 1-26-18.3, parties to a contested case may use the Office of Hearing Examiners to
conduct a hearing if either a property right is being terminated or the dollar amount in controversy
exceeds $2,500.00. If you choose to use the Office of Hearing Examiners rather than the hearing
procedure described above, then you need to notify the Chief Engineer (Water Rights Program, 523 E.
Capitol Avenue, Pierre SD) by January 26, 2015.
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RECOMMENDATION OF CHIEF ENGINEER
FOR FUTURE USE PERMIT NO. 1508-2
SOUTH CENTRAL WATER DEVELOPMENT DISTRICT

Pursuant to SDCL 46-2A-2 and 46-5-37.1, the following is the recommendation of the Chief Engineer,

Water Rights Program, Department of Environment and Natural Resources concerning Future Use
Permit No. 1508-2. :

On November 19, 2014, a letter was directed to SCWDD to determine if they wished to retain the
future use permit and if a reasonable need existed for retaining the permit. On December 9, 2014, a

letter was received from Gary LaCompte, the chairperson for the district md1catmg the Board had met
and moved not to renew the future use permit.

The Chief Engineer is recommending cancellation of the above future use permit due to abandonment
since the District does not intend to proceed with renewal.

RON DUVALL, Natural Resources Engineer
for Jeanne Goodman, Chief Engineer
January 14, 2015
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- Janmary 20, 2015
_ NOTICE OF CANCELLATION
TO: Bruce or Alice Shaffer, 911 E Hwy 18, Gregory SD 57533
FROM: Ron Duvall, Natural Resources Engineer
for Jeanne Goodman, Chief Engmeer
Water Rights Program ' S '

SUBJECT:  Cancellation of Trrigation Component of Water Right No. 1859-2

Water Right No. 1859-2 authorizes storage of water from Bull Creek and Tributaries for irrigation
purposes. The 2014 irrigation questionnaire included a notation that use had been abandoned.. On
October 21, 2014, Tim Schaal, a staff engineer with our program visited with you about the water right.
You confirmed you were no longer interested in irrigating from the dam. The dam was repaired
several years ago and now stores approximately 120 acre feet of water. Since impoundment of that
amount of water still requires maintaining a water right, the Chief Engineer of the Water Rights

~ Program is recommending cancellation of the irrigation component of Water Right No. 1859-2 due to
abandonment,

The Water Management Board will consider cancellation of the irrigation component of Water Right
No. 1859-2 at 10:00 am., March 4, 2015 in the Floyd Matthew Training Center, Joe Foss Building,
523 E Capitol, Pierre, 8D (the agenda time is an estimate and the actual time of hearing may be later).

The recommendation of the Chief Engineer is not final or binding upon the Board. The Board is
authorized to 1) cancel, 2) cancel portions of, 3) delay action on, or 4) take no action based upon facts
presented at the public hearing. Our records show you to be the owners of property covered by this
water right. If you wish to oppose the cancellation and if you intend to participate in the hearing before
the Board and present evidence or cross-examine witnesses according to SDCL 1-26, you must file a
written petition with the Chief Engineer by February 20, 2015. The petition may be informal, but it
must include a statement describing the reasons for your opposition to the cancellation, and your
signature and mailing address or your legal counsel if legal counsel is obtained.

The heating will be conducted pursuant to the provisions of SDCL 46-1-1 thru 46-1-10, 46-1-14 thru
46-1-15; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-5-36, 46-5-37, 46-5-37.1; 46-2A-1 thru 46-2A-7; and
Board Rules ARSD 74:02:01:36 thru 74:02:01:41. These are contested cases pursuant to procedures
contained in SDCL, 1-26. '



January 20, 2015
Bruce or Alice Shaffer
Page 2

This hearing is an adversarial proceeding. Any party has the right to be present or to be represented by
a lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of
the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The time of the hearing will be automatically extended for at least twenty days upon your written
request to the Chief Engineer after a petition has been filed to oppose the cancellation. If an extension
is requested, the hearing on the cancellation will be continued until the next regular Board Meeting.
Any request for extension must be filed with the Chief Engineer by February 20, 2015.

Prior to February 20, 2015, contact the Water Rights Program, Joe Foss Building, 523 E Capitol,
Pierre, SD (605-773-3352) if assistance is needed with the following: 1) further information on the

proposed cancellation; 2) to assure access to the meeting room for the handicapped; or 3) to obtain an
interpreter for the hearing impaired.

According to SDCL 1-26-18.3, parties to a contested case may use the Office of Hearing Examiners to
conduct a hearing if either a property right is being terminated or the dollar amount in controversy
- exceeds $2,500.00. If you choose to use the Office of Hearing Examiners rather than the hearing

procedure described above, then you need to notify the Chief Engineer (Water Rights Program, 523 E.
Capitol Avenue, Pierre SD) by January 30, 2015.
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RECOMMENDATION OF CHIEF ENGINEER

FOR WATER RIGHT NO. 1859-2, BRUCE OR ALICE SHAFFER

Pursuant to SDCL 46-2A-2 and 46-5-37.1, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning Water Right
No. 1859-2.,

On October 21, 2014, Tim Schaal spoke with Bruce Shaffer about the water right. Mr. Shaffer
confirmed he no longer had an interest in irrigating from the dam. The dam has a storage capacity of
120 acre feet and requires maintaining a water right for continued impoundment of water.

The Chief Engineer is recommending cancellation of the irrigation component only for Water Right

No. 1859-2 due to abandonment.

RON DUVALL, Natural Resources Engineer
for Jeanne Goodman, Chief Engineer
January 20, 2015 . '

Note: , :

Once the Water Management Board takes action to cancel the irrigation component of the water right,
the water license will be reissued to allow for continued impoundment of water from Bull Creek and
tributaries for domestic use. '
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January 20, 2015
NOTICE OF CANCELLATION
TO: Bonnie L Pies, Pies Revocable Living Trust, 45036 141% St, Waubay SD 57273
FROM: Ron Duvall, Natural Resources Engineer | | W%
_ for Jeanne Goodman, Chief Engineer
Water Rights Program

SUBJECT:  Cancellation of Water Right No. 3288-3

Water Right No. 3288-3 authorizes diversion of ground water from one well to irrigate 154 acres in
portions of Section 17, T122N, R52W in Roberts County. Our records indicate the land has not been
irrigated since 2003. On January 14, 2015, Bracken Capen, a staff engineer with our program spoke
with you about the water right. It is our understanding the irrigation system has been sold and the land
no longer irrigated. The well is still fanctioning and is used to supply water to fill a stock pond for
livestock watering. The Chief Engineer of the Water Rights Program is recommending cancellation of
Water Right No, 3288-3 for abandonment and/or forfeiture.

" The Water Management Board will consider cancelation of Water Right No. 3288-3 at 10:00.a.m.,
March 4, 2015 in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol, Pierre, SD
(the agenda time is an estimate and the actual time of hearing may be later).

The recommendation of the Chief Engineer is not final or binding upon the Board. The Board is
authorized to 1) cancel, 2) cancel portions of, 3) delay action on, or 4) take no action on Water Right
No. 3288-3 based upon facts presented at the public hearing. The water right is currently listed in the

- name of “Darrell D Pies and Bonnie L Pies Revocable Living Trust and Darrell D Pies Trust B”. If
you wish to oppose the cancellation and if you intend to participate in the hearing before the Board and
present evidence or cross-examine witnesses according to SDCL 1-26, you must file a written petition

- with the Chief Engineer by Febmuary 20, 2015, The petition may be informal, but it must include a
statement describing the reasons for your opposition to the cancellation, and your signature and mailing
address or your legal counsel if legal counsel is obtained.

The hearing will be conducted pursuant to the provisions of SDCL 46-1-1 thru 46-1-10, 46-1-14 thru
46-1-15; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-5-36, 46-5-37, 46-5-37.1; 46-2A-1 thru 46-2A-7; and
Board Rules ARSD 74:02:01:36 thru 74:02:01:41. These are contested cases pursuant to procedures
contained in SDCL 1-26.



January 20, 2015
Bonnie L. Pies
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This hearing is an adversarial proceeding. Any party has the right to be present or to be represented by
a lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of
the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The time of the hearing will be automatically extended for at least twenty days upon your written
request to the Chief Engineer after a petition has been filed to oppose the cancellation. If an extension
1s requested, the hearing on the cancellation will be continued until the next regular Board Meeting.
Any request for extension must be filed with the Chief Engineer by February 20, 2015.

Prior to February 20, 2015, contact the Water Rights Program, Joe Foss Building, 523 E Capitol,
Pierre, SD (605-773-3352) if assistance is needed with the following: 1) further information on the
proposed cancellation; 2) to assure access to the meeting room for the handicapped; or 3) to obtain an
interpreter for the hearing impaired.

According to SDCL 1-26-18.3, parties to a contested case may use the Office of Hearing Exarniners to
conduct a hearing if either a property right is being terminated or the dollar amount in controversy
exceeds $2,500.00. If you choose to use the Office of Hearing Examiners rather than the hearing
procedure described above, then you need to notify the Chief Engincer (Water Rights Program, 523 E.
Capitol Avenue, Pierre SD) by January 30, 2015.
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RECOMMENDATION OF CHIEF ENGINEER
~ FOR WATER RIGHT NO, 3288-3
DARRELL D PIES & BONNIE 1 PIES REVOCABLE LIVING TRUST AND
DARRELL D PIES TRUST B, BONNIE L PIES TRUSTEE

Pursuant to SDCL 46-2A-2 and 46-5-37.1, the following is the recommendation of the Chief Engineer, -
Water Rights Program, Department of Environment and Natural Resources concerning Water Right
No. 3288-3.

The Chief Engineer is recommending cancellation of the above water right due to abandonment and/or
forfeiture.

Records on file with the Water Rights Program indicate the land has not been irrigated since 2003. On
January 14, 2015, Bracken Capen with the Water Rights Program spoke with Bonnie Pies concerning
the water right. Ms. Pies confirmed the land was no longer being irrigated and the irrigation system
had been sold. The well is functioning and is now used to supply water to a stock pond for livestock

watering purposes. , M

RON DUVALL, Natural Resources Engineer
for Jeanne Goodman, Chief Engineer
Janmary 20, 2015

Note:

Cancellation of the water right does not prohibit the use of water from the well for domestic use.

A permit is not required for domestic use of water that does not exceed 25,920 gallons per day (18
- gpm pumped 24 hours per day) or a peak diversion rate of 25 gallons per minute (gpm) for
individual farm or ranch use.



DEPARTMENT of ENVIRONMENT

and MATURAL RESOURCES
JOE FOSS BUILDING
PMB 2020
523 EAST CAPITOL
PIERRE SOUTH DAKOTA 57501-3182
hitp:/idenr.sd.gov
February 3, 2015
NOTICE OF CANCELLATION
TO: Jim Kleinjan, Kleinjan Farms Inc., 20506 463" Ave, Bruce SD 57220
FROM: Ron Duvall, Natural Resources E'ngiileef . W@(
: for Jeanne Goodman, Chief Engineer
Water Rights Program

SUBJECT:  Cancellation of Water Right No. 4081-3

Water Right No. 4081-3 authorizes diversion of water from two wells into the Big Sioux Brookings
Aquifer to irrigate portions of land in the NW % Section 26, T111N, RS1W in Brookings County. On
your 2014 irrigation questionnaire you indicated the use of water had been abandoned. On February 3,
2015, Genny McMath with our program spoke with you concerning the water right. You confirmed
the system is gone and land is not being irrigated. The Chief Engineer of the Water Rights Program is
~recommending cancellation of Water Right No: 4081-3 due to abandonment and/or forfeiture, - - -

The Water Management Board will consider cancellation of Water Right No. 4081-3 at 10:00 am.,
March 4, 2015 in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol, Pierre, SD
 (the agenda time is an estimate and the actual time of hearing may be later).

The recommendation of the Chief Engincer is not final or binding upon the Board. The Board is
authorized to 1) cancel, 2) cancel portions of, 3) delay action on, or 4) take no action on Water Right
No. 4081-3 based upon facts presented at the public hearing. Our records show you to be the owner of
property covered by this water right. If you wish to oppose the cancellation and if you intend to
" participate in the hearing before the Board and present evidence or cross-examine witnesses according
to SDCL 1-26, you must file a written petition with the Chief Engineer by February 20, 2015, The
petition may be informal, but it must include a statement describing the reasons for your opposition to

the cancellation, and your signature and mailing address or your legal counsel if legal counsel is
obtained.

The hearing will be conducted pursuant to the provisions of SDCL 46-1-1 thru 46-1-10, 46-1-14 thru
46-1-15; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-5-36, 46-5-37, 46-5-37.1; 46-2A-1 thru 46-2A-7; and

Board Rules ARSD 74:02:01:36 thru 74:02:01:41, These are contested cases pursuant to procedures
contained in SDCL 1-26. '



February 3, 2015
Kleinjan Farms Inc.
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This hearing is an adversarial proceeding. Any party has the right to be present or to be represented by
a lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of
the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The time of the hearing will be automatically extended for at least twenty days upon your writien
: request to the Chief Engineer after a petition has been filed to oppose the cancellation. If an extension
is requested, the hearing on the cancellation will be continued until the next regular Board Meeting,
Any request for extension must be filed with the Chief Engineer by February 20, 2015.

Pror to February 20, 2015, contact the Water Rights Program, Joe Foss Building, 523 E Capitol,
Pierre, SD (605-773-3352) if assistance is needed with the following: 1) further information on the

proposed cancellation; 2) to assure access to the rneetmg room for the handlcapped or 3) to obtam an
interpreter for the hearing impaired. :

According to SDCL 1-26-18.3, parties to a contested case may use the Office of Hearing Examiners to
conduct a hearing if either a property right is being terminated or the dollar amount in controversy
exceeds $2,500.00. If you choose to use the Office of Hearing Examiners rather than the hearing

procedure described above, then you need to notrfy the Chref Engmeer (W ater nghts Program 523 E
Capitol Avenue; Pierre SD) by February 13,2015, ~ -
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RECOMMENDATION OF CHIEF ENGINEER -

FOR WATER RIGHT NO, 4081-3, KLEINJAN FARMS INC.,

Pursuant to SDCL 46-2A-2 and 46-5-37.1, the following is the recommendation of the Chief Engineer,

Water Rights Program, Department of Environment and Natural Resources concerning Water Right
No. 4081-3.

The Chief Engineer is recommending cancellation of the above water right due to abandonment and/or
forfeiture. The 2014 irrigation questionnaire submitted by the water right holder indicated the use had
been abandoned. During a February 3, 2015 phone conversation with Genny McMath, Mr. Kleinjan
confirmed they had no immediate plans to irrigate. The wells are still in place however all electrical
has been shut off to the site and the irrigation system removed.

RON DUVALL, Natural Resources Engineer
- for Jeanne Goodman, Chief Engineer
February 3, 2015

Note:

Cancellation of the water right does not prohibit a new application for this project in the foture.
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January 20, 2015
NOTICE OF CANCELLATION
TO: Mark & Robin Siefkes, PO Box 393, De Smet SD 57231-0393
FROM: Ron Duvall, Natural Resources Engineer ﬁ.
: for Jeanne Goodman, Chief Engineer | —
Water Rights Program ‘

SUBJECT:  Cancellation of Water Permit No. 5069-3

Water Permit No. 5069-3 authorizes diversion of water from one well in the Vermillion East Fork
Agquifer to be used for commercial purposes. On October 27, 2014, Ken Buhler, a staff engineer with
our program met with you to discuss the water permit. It is our understanding the campground is
connected to the City of De Smet’s municipal water supply and no longer uses the well for commercial

“use. The Chief Engineer of the Water Rights Program is recommending cancellation of Water Permit
No. 5069-3 due to abandonment and/or forfeiture,

The Water Management Board will consider cancellation of Water Permit No. 5069-3 at 10:00 a.m.,
March 4, 2015 in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol, Pierre, SD
(the agenda time is an estimate and the actual time of hearing may be later).

The recommendation of the Chief Engineer is not final or binding upon the Board. The Board is
authorized to 1) cancel, 2) cancel portions of, 3) delay action on, or 4) take no action on Water Permit
No. 5069-3 based upon facts presented at the public hearing. Our records show Robin Siefkes to be the
owner of property covered by this water permit. If you wish to oppose the cancellation and if you
intend to participate in the hearing before the Board and present evidence or cross-examine witnesses
according to SDCL 1-26, you must file a written petition with the Chief Engineer by February 20,
2015. The petition may be informal, but it must include a statement describing the reasons for your
opposition to the cancellation, and your signature and mailing address or your legal counsel if legal
counsel is obtained.

The hearing will be conducted pursuant to the provisions of SDCL 46-1-1 thru 46-1-10, 46-1-14 thru
46-1-15; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-5-36, 46-5-37, 46-5-37.1; 46-2A-1 thru 46-2A-7; and
Board Rules ARSD 74:02:01:36 thru 74:02:01:41. These are contested cases pursuant to procedures
contained in SDCL 1-26. 4



January 20, 2015
Mark & Robin Siefkes
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This hearing is an adversarial proceeding. Any party has the right to be present or to be represented by
a lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of
the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The time of the hearing will be automatically extended for at least twenty days upon your written
-request to the Chief Engineer after a petition has been filed to oppose the cancellation. If an extension
is requested, the hearing on the cancellation will be continued until the next regular Board Meeting.

Any request for extension must be filed with the Chief Engineer by February 20, 2015.

Prior to February 20, 2015, contact the Water Rights Program, Joe Foss Building, 523 E Capitol,
Pierre, SD (605-773-3352) if assistance is needed with the following: 1) further information on the
proposed cancellation; 2) to assure access to the meeting room for the handicapped;. or 3) to obtain an
interpreter for the hearing impaired.

According to SDCL 1-26-18.3, parties to a contested case may use the Office of Hearing Examiners to
conduct a hearing if either a property right is being terminated or the dollar amount in controversy
exceeds $2,500.00. If you choose to use the Office of Hearing Examiners rather than the hearing
procedure described above, then you need to notify the Chief Engineer ON ater Rights Program, 523 E.
Capitol Avenue, Pierre SD) by January 30, 2015.
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RECOMMENDATION OF CHIEF ENGINEER

¥OR WATER PERMIT NO. 5069-3, D & D RV PARIS

Pursuant to SDCL 46-2A-2 and 46-5-37.1, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning Water Permit
No. 5069-3 now owned by Robin Siefkes dba Spot RV Park.

On October 27, 2014, Ken Buhler with the Water Rights Program met with Mark Siefkes concerning
the water right and whether or not any use was being made from the well described in the water permit.
M. Siefkes indicated the RV Park was hooked to the City of De Smet’s municipal water supply. The

well is no longer used for commercial purposes however is periodically used to water a small lawn
adjacent to their home. '

The Chief Engineer is recommending cancellation of the above water permit due to abandonment

and/or forfeiture. :‘;
RON DUVALL, Natural Resources Engineer
for Jeanme Goodman, Chief Enginecr
January 20, 2015

Note:

Cancellation of the water permit does not prohibit you from using the water from the well for domestic
use such as lawn watering as long as the area covered does not exceed an acre in size.
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February 3, 2015
NOTICE OF CANCELLATION
TO: Fred Harner, 32661 147™ St, Tolstoy SD 57475 7400
FROM: Ron Duvall, Natural Resources Engineer A@/
for Jeanne Goodman, Chief Engineer
Water Rights Program .

SUBJECT:  Cancellation of Water Right No. 5360-3

Water Right No. 5360-3 authorizes diversion of water from two wells to irrigate 70 acres in the SW %
Section 34, T121N, R73W. On your 2014 irrigation questionnaire, you indicated the use of water as
described in the water right had been abandoned. On February 3, 2015, Genny McMath with our
program spoke with Mrs, Harner concerning the water right. She confirmed the land is no longer
irrigated and there are no plans to irrigate. The Chief Engineer of the Water Rights Program is
recommending cancellation of Water Right No. 5360-3 due to abandonment and/or forfeiture.

The Water Management Board will consider cancellation of Water Right No. 5360-3 at 10:00 am.,
March 4, 2015 in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol, Pierre, SD
(the agenda time is an estimate and the actual time of hearing may be later).

The recommendation of the Chief Engineer is not final or binding upon the Board. The Board is
authorized to 1) cancel, 2) cancel portions of, 3) delay.action on, or 4) take no action on Water Right
No. 5360-3 based upon facts presented at the public hearing. Our records show you to be the owner of
property covered by this water right. If you wish to oppose the cancellation and if you intend to
participate in the hearing before the Board and present evidence or cross-examine witnesses according
to SDCL 1-26, you must file a written petition with the Chief Engineer by February 20, 2015. The
petition may be informal, but it must include a statement describing the reasons for your opposition to

the cancellation, and your signature and mailing address or your legal counsel if legal counsel is
obtained. ' '

The hearing will be conducted pursuant to the provisions of SDCL 46-1-1 thru 46-1-10, 46-1-14 thru
46-1-15; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-5-36, 46-5-37, 46-5-37.1; 46-2A-1 thru 46-2A-7; and
Board Rules ARSD 74:02:01:36 thru 74:02:01:41. These are contested cases pursuant to procedures
contained in SDCL 1-26,



February 3,2015
Fred Harner
Page 2

" This hearing is an adversarial proceeding. Any party has the right to be present or to be represented by
a lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of
the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The time of the hearing will be automatically extended for at least twenty days upon your written
request to the Chief Engineer after a petition has been filed to oppose the cancellation. If an extension
is requested, the hearing on the cancellation will be continued until the next regular Board Meeting.
Any request for extension must be filed with the Chief Engineer by February 20, 2015.

Prior to February 20, 2015, contact the Water Rights Program, Joe Foss Building, 523 E Capitol,
Pierre, SD (605-773-3352) if assistance is needed with the following: 1) further information on the
proposed cancellation; 2) to assure access to the meeting room for the hand1capped or 3) to obtain an
mterpreter for the hearing impaired.

According to SDCL 1-26-18.3, parties to a contested case may use the Office of Hearing Examiners to
conduct a hearing if either a property right is being terminated or the dollar amount in controversy
exceeds $2,500.00. If you choose to use the Office of Hearing Examiners rather than the hearing
procedure described above, then you need to notlfy the Ch1ef Engmeer (Water nghts P:ro gram, 523 E

~ Capitol Avenue; Pierre SD) by Febtuary 13, 2015, = ’
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RECOMMENDATION OF CHIEF ENGINEER

FOR WATER RIGHT NO. 5360-3, FRED HARNER

Pursuant to SDCIL. 46-2A~2 and 46-5-37.1, the following is the recommendation of the Chief Engineer,

Water Rights Program, Department of Environment and Natural Resources concerning Water Right
No. 5360-3.

The Chief Engineer is recommending cancellation of the above water right due to abandonment and/or
forfeiture. The 2014 irrigation questionnaire submitted by the water right holder indicated the use had
been abandoned. In a February 3, 2015 phone conversation with Genny McMath with this program,
Mrs, Harner confirmed they no longer irrigated and had no intent to irrigate in the futare,

RON DUVALL, Natural Reso urces Engineer
for Jeanne Goodman, Chicf Engineer
February 3, 2015

Note:

Cancellation of the water i ghtl does not prohibit anew application for this project in the future,
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Jannary 28, 2015 -
NOTICE OF CANCELLATION
TO: Ron Larsen, 44872 210% St, Lake Preston SD 57249
FROM: Ron Duvall, Natural Resources Engineer M%
for Jeanne Goodman, Chief Engineer -
Water Rights Program

SUBJECT.  Cancellation of Water Permit No. 6710-3

Water Permit No. 6710-3, listed in the name of R Larsen’s Aquaculture, authorizes diversion of water
from runoff into ponds for a commercial fish hatchery. On October 27, 2014, Ken Buhler with the
Water Rights Program met with you to discuss your water permit. It is our understanding you are no
longer in the agquaculture business and will not be renewing the private fish hatchery license with the
SD Department of Game, Fish and Parks. Since water will no longer be used at the site for the purpose

it was intended, the Chief Engineer of the Water Rights Program is recommending cancellation of
Water Permit No. 6710-3 due to abandonment.

The Water Management Board will consider cancellation of Water Permit No. 6710-3 at 10:00 a.m.,
March 4, 2015 in the Floyd Matthew Training Center, Joe Foss Building, 523 E Capitol, Pierre, SD
(the agenda time is an estimate and the actual time of hearing may be later).

The recommendation of the Chief Engineer is not final or binding upon the Board. The Board is
authorized to 1) cancel, 2) cancel portions of, 3) delay action on, or 4) take no action on Water Permit
No. 6710-3 based upon facts presented at the public hearing,  If you wish to oppose the cancellation
and if you intend to participate in the hearing before the Board and present evidence or cross-examine
witnesses according to SDCL 1-26, you must file a written petition with the Chief Engineer by
February 20, 2015. The petition may be informal, but it must include a statement describing the
reasons for your opposition to the cancellation, and your signature and mailing address or your legal
counsel iflegal counsel is obtained.

The hearing will be conducted pursuant to the provisions of SDCL 46-1-1 thru 46-1-10, 46-1-14 thru
46-1-15; 46-2-3.1, 46-2-9, 46-2-11, 46-2-17; 46-5-36, 46-5-37, 46-5-37.1; 46-2A-1 thru 46-2A-7; and
Board Rules ARSD 74:02:01:36 thru 74:02:01:41. These are contested cases pursuant to procedures
contained in SDCL 1-26.



January 28, 2015
Ron Larsen
Page 2

This hearing is an adversarial proceeding. Any party has the right to be present or to be represented by
a lawyer. These and other due process rights will be forfeited if they are not exercised. Decisions of
the Board may be appealed to the Circuit Court and State Supreme Court as provided by law.

The time of the hearing will be automatically extended for at least twenty days upon your written
request to the Chief Engineer after a petition has been filed to oppose the cancellation. If an extension
is requested, the hearing on the cancellation will be continued until the next regular Board Meeting.
Any request for extension must be filed with the Chief Engincer by February 20, 2015.

Prior to February 20, 2015, contact the Water Rights Program, Joe Foss Building, 523 E Capitol,
Pierre, SD (605-773-3352) if assistance is needed with the following: 1) further information on the
proposed cancellation; 2) to assure access to the meeting room for the handicapped; or 3) to obtain an
interpreter for the hearing impaired.

According to SDCL 1-26-18.3, parties to a contested case may use the Office of Hearing Examiners to
conduct a hearing if either a property right is being terminated or the dollar amount in controversy
exceeds $2,500.00. If you choose to use the Office of Bearing Examiners rather than the hearing
procedure described above, then you need to notify the Chief Engineer (Water Rights Program, 523 E.
Capitol Avenue, Pierre SD)} by February 9, 2015.
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RECOMMENDATION OF CHIEF ENGINEER
FOR WATER PERMIT NO. 6710-3, R LARSEN’S AQUACULTURE
Pursuant to SDCL 46-2A-2 and 46-5-37.1, the following is the recommendation of the Chief Engineer,

Water Rights Program, Department of Environment and Natural Resources concerning Water Permit
No. 6710-3.

On October 27, 2014, Ken Buhler met with Ron Larsen to discuss the permit. Mr. Larsen indicated
water was no longer being pumped to the site and the rearing ponds were dry. He confirmed he was no
longer in the aquaculture business and was not going to renew his South Dakota Private Fish Hatchery
License with the Department of Game, Fish and Parks.

The Chief Engineer is recommending cancellation of the above water permit due to abandonment.

T

RON DUVALL, Natural Resources Engineer
for Jeanne Goodman, Chief Engineer
January 28, 2015

Note:

Cancellation of the water permit does not prohibit a new application for this project in the future.



CERTIFICATION

I hereby certify that on January 14, 2015, I have personally deposited with the United States
mail at Pierre, South Dakota, first class postage, prepaid envelope(s) containing a Notice
dated January 14, 2015 regarding cancellation of Water Permit addressed as stated below:

Future Use Permit No. 1508-2

Gary LaCompte, Chairperson

South Central Water Development District, PO Box 43, Armour SD 57313

Deb Benson, Manager

South Central Water Development District, PO Box 43, Armour SD 57313 -

oS /QW;;@

Gail Jacobsen

Secretary/W/er Rights

STATE OF SOUTH DAKOTA. )

: ) S8
COUNTY OF HUGHES )

,20 /57

e
Swormn to, before me, this / 17( day of %WQ/LOMA

Wi Lhlial

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

e i

b\ KAREN SCHLAAK o |
* NOTARY PUBLIC
%0 State of South Dakota N §
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CERTIFICATION
I hereby certify that on January 20, 2015, I have personally deposited with the United States
mail at Pierre, South Dakota, first class postage, prepaid envelope(s) containing a Notice
dated January 20, 2015 regarding cancellations addressed as stated below:
| Water Right No. 1859-2 — Bruce or Alice Schaffer, 911 E Hwy 18, Gregory SD 57533

Water Right No, 3288-3 ~ Bonnie Pies, Pies Revocable Trust, 45036 141% St, Waubay SD
57273

Water Right No. 5069-3 — Mark & Robin Sieﬂﬁes‘, PO Box 393, DeSmet SD 57231

oﬁ/ (e

Gail J acobs
Secretary/W ater Rights
STATE OF SOUTH DAKOTA )
: } 88
COUNTY OF HUGHES )
U3
Sworm to, before me, this _g_Q__ day of 79&//1,0151/&0% ,20 /5 .

Karen Schlaak
Notary Public
My Commission expires April 1,2019

g

N iama

)y KAREN SCHLMK %‘
NOTARY PUBLIC g‘;n
‘% State of South Dakota ™ §

g o ey P o




CERTIFICATION

I hereby certify that on January 28, 2015, T have personally deposited with the United States
mail at Pierre, South Dakota, first class postage, prepaid envelope(s) containing a Notice
dated January 28, 2015 regarding cancellations addressed as stated below:

Water Right No. 6710-3 Ron Larsen, 44872 210% St, Lake Preston SD 57249

Gail Jacolispfl ~
Secreta ater Rights

STATE OF SOUTH DAKOTA )

| ) SS
COUNTY OF HUGHES )

. #h -
Sworn to, before me, this gf day of_%(mmg‘ ,20/5 .

Ko LEMacl2-
Karen Schlaak
Notary Public

My Commission expires April 1, 2019

P\ KAREN SCHLAAK o]
I  NOTARY PUBLIC
(Y State of South Dakota ™ §

77




CERTIFICATION
I hereby certify that on February 3, 2015, I have personally deposited with the United _States
mail at Pierre, South Dakota, first class postage, prepaid envelope(s) containing a Notice
dated February 3, 2015 regarding Cancellations addressed as stated below:

Water Right No. 4081-3 Jim Kleinjan, K_lemJan Farms Inc. 20506 463" Ave., Bruce SD
57220

Water Right No. 5360-3 Fred Hamer, 32661 147% St., Tolstoy SD 574757400

e,

X ,A// p cﬂwmwﬂ —

Ga.tl J acobson
Secretary/Water nghts

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Ad '
day of M@? .20 /3

Sworn to, before me, this 5 :

Karen Schiaak
Notary Public

My Commission expires April 1, 2019

[ KAREN SCHLAAK N
:E NOTARY PUBLIC Qq
% State of South Dakota ?\1;




REPORT TO THE CHIEF ENGINEER
ON
WATER PERMIT APPLICATION NO. 8068-3
THUNDER RIDGE RE, LLC.
JANUARY 3, 2015

Water Permit Application No. 8068-3 proposes to appropriate water at a maximum diversion rate
of 0.11 cubic feet of water per second (cfs) from two wells to be completed into the Sioux
Quartzite Wash aquifer. The wells are expected to be approximately 272 feet deep and will be
located in the N¥% NEY% Sec. 19, TIOON-R35W. Water is to be used for commercial use in a
swine confinement facility.

AQUIFER: SIOUX QUARTZITE WASH (SXWS)

AREA GEOLOGY AND HYDROLOGY:

The “Source of water supply” was identified on this permit application as the “West
Management Unit of the Upper Vermillion Missouri”. The name Upper Vermillion Missouri
aquifer is a misnomer for a buried glacial outwash deposit that D. Holly first identified and
termed the basal-outwash aquifer (as cited in Schulz, 1991, p. 3). Lindgren and Hansen (1990)
mapped Holly’s basal-outwash aquifer as an extension of the Upper Vermillion-Missouri aquifer.
The SD DENR-Water Rights Program conformed to the Lindgren and Hansen nomenclature and
has considered the basal glacial outwash deposit in this area a part of the Upper Vemillion-
Missourt aquifer. Recent evaluation of data suggests that the basal glacial outwash deposit in
this area should be considered hydrologically distinct from the Upper Vermillion-Missouri: West
aquifer (Buhler, 2014), For the purposes of this report, the basal glacial outwash deposit will be
identified as the “Basal-outwash aquifer”.

The well sites proposed by this application overlie or nearly overlie the Basal-outwash aquifer as
delineated by Schulz, (1991). This aquifer generally lies within a narrow, north-south trending,
steeply sloped, bedrock valley in this area (see Figure 1).






Geologists have described the material they encountered overlying the basement Sioux Quartzite
in this area in various ways. The gecologist (Tomhave) for a test hole drilled approximately eight
miles north-northwest of the well sites proposed by this application reported “Sand, Pink:
Quartz-rich, cemented (Cretaceous undifferentiated)” overlying the basement rock. Eighty-
seven feet of the Cretaceous aged Split Rock Creek Formation was identified, by the geologist
(Schulz) in a test hole drilled approximately 4.4 miles north-northwest of the well sites proposed
by Application No. 8068-3. Schulz also postulated that a test hole 2.7 miles northeast of this site
encountered the Split Rock Creek Formation, The geologist (Holly) reported a sequence
including “mudstone to sandstone; very fine sand, clayey...”, overlying a “Sandstone; fine to
coarse sand, pinkish tint, moderate hardness...may contain several claystone laycrs, may be a
thin coal seam at 354 feet... (Quartzite Wash?)” in Water Rights® Observation Well MC-83H,
which is located approximately 5 miles northeast of the sites proposed by Application No. 8068-
3 (SD Geological Survey, 2015). It is not clear whether there is an actual diversity in the
geology or simply in the geologists’ descriptions in this area.

A general depiction of the bedrock in this area is shown in Figure 2 (Tomhave and Schulz,
2004). Lacking an extreme density of test holes, detail is not available to accurately map the
bedrock sequence identified as Cretaceous Undifferentiated in this area. In a general sense, the
terms Sioux Quartzite Wash, Split Rock Creek and Cretaceous Undifferentiated may be
synonymous (D.lles, personal communication, January 20, 2015).

(8]






proposed use 1s a beneficial use and in the public interest. This report will address the availability of
unappropriated water and existing rights from the aquifer.

WATER AVAILABILITY:

This application proposes to appropriate water from the Sioux Quartzite Wash aquifer at a rate of
0.11cfs. If this application is approved, average annual water use will likely be less than 80 acre-
feet annually (ac-ft/yr). The probability that unappropriated water is available from the Sioux
Quartzite Wash aquifer for this proposed appropriation can be evaluated by considering SDCL
46-6-3.1 which requires “No application to appropriate groundwater may be approved if,
according to the best information reasonably available, it is probable that the quantity of water
withdrawn annually from a groundwater source will exceed the quantity of the average estimated
annual recharge of water to the groundwater source.” If the source of the water is older or lower
than the Greenhom Formation and a water distribution system has applied for a pemnit, the
Board need not consider the recharge/withdrawal issue. Here, the aquifer may be older than or
stratigraphically lower than the Greenhorn Formation, but the use would not be for a water
distnbution system, therefore the withdrawal/recharge issue must be considered.

In applying SDCL 46-6-3.1, the Sixth Judicial Circuit Court ruled in 2005 that if the Water
Management Board uses average annual recharge, then it should also use average annual
withdrawals to determine if unappropnated water is available from the aquifer (Hines v. South
Dalota Dept. of Environ. and Nat'l. Resources, Hughes County 04-37) (Memorandum Decision,
April 29, 2003).

A 2012 First Judicial Circuit Court’s rulings basically stated that data must be presented to show
it is probable the average annual recharge exceeds the average annual discharge by at least the
amount requested by the water permit application being considered (Hanson County Dairy v.
Robert Bender and Stace Nelson) (Memorandum Decision, April 11, 2012).

Later in 2012, the First Judicial Circuit Court stated that the determination whether or not it is
probable that the quantity of water withdrawn will exceed the quantity of the average estimated
annual recharge is to be based on to the best information reasonably available, and that nothing
in South Dakota law requires a recharge study (Longview Farms, LLP v. South Dakota Dept. of
Environ. and Nat'l. Resources), (Memorandum Deciston, May 17, 2012).

Hydrologic Budget:

As stated above, it is not likely that the Stoux Quartzite Wash forms a single contiguous aquifer,
and the areal extent of the Sioux Quartzite Wash aquifer has not been delineated in this area.
Therefore, existing wells tapping the aquifer proposed by this application and their associated
withdrawals cannot be quantified. In addition, the source of recharge to the Sioux Quartzite
Wash aquifer has not been identified, and the recharge rate has not been quantified.
Consequently, there is insufficient data to produce a hydrologic budget tor the aquifer in this
area.

Observation well data:
Administrative Rule of South Dakota Section 74:02:05:07 requires that the Water Management
Board shall rely upon the record of observation well measurements to determine that the quantity

n
























generally declined through 2008 and 2009 while the hydrographs for the other aquifers generally
showed ascending water levels (presumably climatically dominated).  Since 2012, the water
level fluctuations of Basal-outwash and Sioux Quartzite Wash aquifers have appeared similar to
the other aquifers in the area (presumably climatically controlled) (see Figure 13).

Continued pumping will usually expand the cone of depression in the aquifer until recharge areas
are mtercepted, causing the rate of water-level decline to be significantly reduced or stopped. It
appears that additional recharge to the Basal-outwash aquifer has been induced from the Sioux
Quartzite Wash aquifer and a new steady state has developed. However, the period of record is
limited (2012-2014), and it may be premature at this point to state that recharge and withdrawals
have equilibrated. There is not enough information available at this time to determine whether
unappropriated water is available from the Sioux Quartzite Wash aquifer in this area.

CONCLUSIONS:

1. Water Permit Application No. 8068-3 proposes to appropriate water at a maximum
diversion rate of 0.11 cfs from two wells to be completed into the Sioux Quartzite Wash
aquifer.

2. Water levels in observation wells completed into the Sioux Quartzite Wash aquifer have
declined significantly since 2007,

3. The Basal-outwash and the Sioux Quartzite Wash aquifers appear to be responding to
similar hydrologic conditions that are not affecting other aquifers in the area, and/or a
hydrologic connection exists between the aquifers.

4. The water level changes measured in these observation wells appear to coincide with
pumping and the resulting drawdown from TM Rural Water District’s two production
wells.

5. Continued pumping will usually expand the cone of depression in the aquifer until
recharge areas are intercepted, causing the rate of water-level decline to be significantly
reduced or stopped.

6. It appears that additional recharge to the Basal-outwash aquifer has been induced from
the Sioux Quartzite Wash aquifer and a new steady state may have developed.

7. A sufficiently long period of record is not available to determine if water levels have
equilibrated in the Sioux Quartzite Wash aquifer in this area.

8. There 1s not enough information available at this time to determine whether
unaporooriated water is available from the Sioux Quartzite Wash aquifer in this area.

SD DE{V_R~Water Rights Program
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 8068-3, Thunder Ridge RE, LL.C

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 8068-3, Thunder Ridge RE, LLC, ¢/o Dr. Luke Minion,
PO Box 188, Pipestone MN 56164,

The Chief Engineer is recommending DEFERRAL of Application No. 8068-3 for one
year in order to have a sufficient period of record in observation wells to determine if
water levels have equilibrated in the Sioux Quartzite Wash in this area.

See report on application for additional information.

e 74 7

Jeam wuwuaar, Chief Engirleer
February 6, 2015

—

NOTE: The application will be brought back before the Water Management Board at
their March 2016 meeting. Thunder Ridge RE LLC may divert water for livestock
watering without a water permit provided “reasonable domestic use”™ is not exceeded.
Reasonable domestic use is the use of 25,920 gallons of water per day or less as
necessary for domestic purposes, with a maximum pumping capacity of 25 gallons per
minute,












REPORT ON APPLICATION NQO. 2676-2
For City of Rapid City
“July 03, 2014

‘Water Permit Application No, 2676-2 proposes to transfer a portion of Rapid Creek natural flows
appropriated for irrigation use to municipal, industrial, commercial, common distribution systems,
rura] water system, suburban housing and domestic use by the City of Rapid City.

Water Permit Application No. 2676-2 proposes to transfer a portion of South Side Ditch use of
Rapid Creek natural flows appropriated under Vested Water Right No. 2040-2. The transfer is for
use of a portion of Rapid Creek natural flows historically used for irrigation of 154 acres from the
South Side Ditch. The 154 acres are owned by the city of Rapid City and located near the
wastewater treatment plant near Rapid City Regional Airport in the valley. The portion of Rapid
Creek natural flows to be transferred is 1.73 cubic feet of water per second (cfs) with an annual
volume limitation of 277.4 acre-feet, if diverted at the water treatment plants and infiltration
galleries or 138.7 acre-feet, if stored in Pactola Reservoir,

Historically, the 1.73 cfs has been used to irrigate approximately 154 acres located in the E%: NE%,
NW¥ NE% Section 25, TIN-R8E and in the SW%4 SW% Section 19 and the W% NW4 Section 30,
TIN-ROE. The existing diversion point on Rapid Creek for South Side Ditch is located in the SE%
NW Section 15, TIN-R8E. This application, if approved, changes the diversion peint for 1.73 cfs
to diversion points for use by the city to be located in the SE% NE% Section 3 (Mountain View
Water Treatment Plant); the NW% SEY% Section 8 (Jackson Springs Water Treatment Plant); the
SWi4 SW% Section 3 (Sioux Park Gallery); the NW% SE% Section 8 (Jackson Springs Gallery); all
within TIN-R7E or to allow storage in Pactola Reservoir. The location of the Pactola Reservoir
diversion point is in the NW% SW¥% Section 2, TIN-RSE and impounds water in portions of

Sections 2, 3, 4, 5, 10, 11 of TIN-RSE and Sections 31, 32, 33, 34 of T2N-RS5E; all in Pemnngton
County, South Dakota.

The transferable diversion rate is based on the pro-rated share of South Side Ditch water decreased
by the 9.8 percent carriage loss that remains in the ditch, Additionally, South Dakota Codified Law,
SDCL 46-5-34.1 states “No land which has had an irrigation right transferred from it pursuant to
this section, may qualify for another irrigation right from any water source”, so if this application is
approved, it will retain the May 3, 1880, priority date established by the South Side Ditch vested
water right and will not be eligible for any new water appropriation from any source.

SOUTH SIDE DITCH ACREAGE VALIDATION

During initial discussion and review of this permit application, the Water Rights Program concluded
that 74 of the 154 acres included in the proposed transfer from South Side Ditch does not appear on
the validated list of irrigated land included in Vested Water Right No. 2040-2. Therefore, additional
supporting documentation was requested to provide justification that the property, 74 acres, owned
by the City of Rapid City near the waste water treatment plant (10 acres in the NW'% NW%, 25

acres in the NE% NEY%, 39 acres in the SE% NE%; all in Section 25, TIN-R8E) should be included
in the South Side Ditch’s list of irrigated acres.

The 'City of Rapid City contracted with RESPEC Consulting to conduct an assessment to determine
if 74 acres of land owned by the City of Rapid City was inadvertently left out of the South Side
Ditch Company’s application for Vested Water Right No. 2040-2 validated by the Water



Management Board (Board)-in 1987. Geographic Information System (GIS) visnal analysis;- site
inspection, literature review, conversations with City of Rapid City wastewater treatment plant staff
and a past South Side Ditch Company president, and payment records all indicate this property
historically has, and continues to be, irrigated with flows diverted from the South Side Ditch and
should be added to the property that can be serviced through Vested Water Right No. 2040-2. Upon
review of the supporting documentation provided, the Water Rights Program does concur with the
City of Rapid City’s conclusion that this property historically has, and continues to be, irrigated by
water diverted through the South Side Ditch headgate.

Previous Board action should be noted. In 1987, Lone Tree Ditch Company filed a vested right
claim, and the Board validated Vested Water Right No. 2038-2 in 1988. In 1990, Lone Tree Ditch
Company became aware that a number of acres had been inadvertently omitted from the validation
completed in 1988, Therefore, Lone Tree Ditch Company filed Vested Water Right Claim No.
. 2479-2 for the additional acres. In 2002, during the hearing for validation of Vested Water Right
2479-2, Lone Tree Ditch Company’s attorney successfully argned that based on a 1974 South
Dakota Supreme Court ruling (Jewett v. Redwater Ditch Co.) that Lone Tree Ditch Company is a
pre-1907 stock-share irrigation company (established in corporate by-laws), and that the water right -
is not appurtenant to the land. The Board determined Lone Tree Ditch Company had continued to
practice the allocation of irrigation water based upon the number of shares held by individual
stockholders rather than the number of acres irrigated. The Board concluded that water rights held
by these ditch companies are not appurtenant to any particular land unless the by-laws or
organization of the ditch company so provide. Specific to these pre-1907 stock-share ditch
companies, the Board’s decision allows the Chief Engineer to regulate the maximum diversion rate
and where the water is taken but not where it is used.

In the case of Water Right Permit Application No. 2676-2 the City of Rapid City is proposing to
transfer a portion of South Side Ditch Company’s water right. In regards to the Board’s decision in
2002 Lone Tree Ditch Company decision, South Side Ditch Company is a similar pre-1907 stock-
share company as stated in their by-laws, thus the water right is not appurtenant to any particular
land. The City of Rapid City has stock in the South Side Ditch Company, and the ditch company
has been billing them consistently over the years for their share of the 1rr1gat10n

The City of Rapid City contracted with RESPEC Consulting & Services (RESPEC) to work on the
methodology based upon the City shares in the ditch company for transferring the water associated
with irrigating this land from irrigation to municipal use. According to RESPEC’s analysis, the
method for transfer based on the number of shares held by the individual land owner is unclear as
the number of shares held per acre are not equivalent or consistent. At this point there does not
appear to be a way to equitably split the City of Rapid City’s portion of the irrigation right from the
rest of South Side Ditch Company’s water right based on shares. Therefore, based on RESPEC’s
analysis and the ditch’s practice of billing by land irrigated, the proposed transfer amount should be

quantified using the fraction of land (pro rata share) method that has been used in past transfers for
the city.

DELIVERY SYSTEM LOSS DISCUSSION

Delivery system losses were estimated in a Bureau of Reclamation 1989 study to be 9.8 percent for
South Side Ditch. This number has been consistently referenced in all previous transfers to Rapid
City from South Side Ditch. The carriage loss is the water lost to seepage within the irrigation ditch
as the water travels from the creek diversion to where the water is applied. The carriage loss



remains in the ditch to ensure that the proposed transfer does not unlawfully impair or adversely
affect the remaining/existing water rights.

REVIEW OF PROPOSED TRANSFER

Due to the inefficiency and inconsistency of the shares per acre represented by South Side Ditch
Company, the methodology proposed will be acres-based rather than share-based. An engineering
analysis was completed to determine the volume and flow rate that were available for transfer, To
complete this analysis, the historic crop water use for the 154-acre parcel as well as historic
diversion records to the South Side Ditch were assessed. The irrigation right to be transferred was
found by taking the lesser of the two analyses (crop water use or diversions) except in April and
October where the crop water use amount was used because no historic delivery records exist.

For the historic crop water use assessment, an online irrigation scheduling consultant tool was used
which was developed for the individual landowners within the Belle Fourche Irrigation District
(BFID) in western South Dakota. This consultant tool tracks the daily water balance in a field and
provides recommendation of irrigation timing and depth. Because of the proximity of the BFID to
this property, the methods used to develop the tool were deemed appropriate to assess historic crop
water use. The assessment ran daily (April 1 to October 31) from 1970-2004. The inputs required to
track a daily water balance are local weather and rainfall estimates, crop type and field boundaries.
Weather and rainfall data were collected from the Rapid City Regional Airport located
approximately 2 miles northeast of the property and, therefore, deemed representative. The weather
data were input into the American Society of Civil Engineers (ASCE) Penman Monteith (PM)
equation to calculate daily evapotranspiration (ET). This equation requires daily values of dew
point, high temperature, low: temperature, average wind speed and solar radiation, all of which were
available from the airport weather station for the entire analysis period.

For the historic diversion assessment, diversion records were collected by the Bureau of
Reclamation for the South Side Ditch on a monthly basis over a 13-year period. These recorded
diversions were then multiplied by the fraction of land (pro rate share) that the City of Rapid City
property encompasses minus estimated delivery losses to determine the monthly delivery amount.

The analysis concluded that 277.4 acre-feet per year is ava11ab1e for transfer to diversion points in
Rapid City not to exceed a prorated acreage share of 1.73 cfs. A total annual volume of 138.7 acre-
feet per year is available for transfer to storage in Pactola Reservoir, The following table provides a
monthly summary of the findings in acre-fee, subtracting out the 9.8 percent delivery losses as well
as the irrigation rights available for transfer in acre-feet and cfs.



April | May | Jape | July | Angusi | September Qctober | Total
Historic Diversions to Ditch

( * * 2,860.0
(acre-foet) 350 | 532 } 638 | 808 532 .
Pro Rata Share of Historic " 259 | 394 | 472 | 59.8 39.4 * 211.7
Diversions (acre-feet) - ) ’ ) -
Crop Demand (acre-feet} 32.5 | 99.8 | 104.1 | 135.7 | 146.7 -79.9 333 632.0
Irrigation Right to be
Transferred to Rapid City 325 | 259 | 394 | 472 { 59.8 394 333 277.4
Diversion Points (acre-feet) |
Irrigation Right to be '
Transferred to Storage in 162 | 13.0 | 19.7 | 23.6 | 29.9 19.7 16.7 138.7

Pactola Reservoir (acre-feet)

i

* Crop demand amount was used due to the unavailability of historic delivery records.

If this application is approved, the authorized diversion rate and acres under Vested Water Right
No. 2040-2 should be decreased by 1.73 cfs and 154 acres respectively. Credited diversions taken at
the City’s intakes include crop consumptive use and return flows that historically have been.
available to downstream water right holders, The City returns treated effluent to Rapid Creek at the
City’s sewage treatment facility. This allows existing downstream water rights to divert this water
based upon priority availability. If in the future the City of Rapid City stops returning effluent to
Rapid Creek, then the diversion proposed by this water permit will need to be recalculated to reflect
that change. In the case of storing water in Pactola, the city does not receive the credited diversion

for treated effluent returned to the creek since it cannot be determined when or if it will be available
to downstream water right holders,

REVIEW OF EXISTING WATER PERMITS/RIGHTS

There are 113 existing water rights/permits appropriating 266.04 cfs on Rapid Creek between
Pactola Reservoir and the confluence with the Cheyenne River. Seventy-seven (77) of these
rights/permits which appropriate 215.15 cfs are jupior in priority and thirty-six (36) of these

rights/permits which appropriate 50.89 cfs are senijor in pnonty to the May 3, 1880, South Side
Ditch right.

APPLICABLE STATUTES

South Dakota Codified Law, SDCL 46-5-34.1 states that no transfer can occur unless the transfer
can be made without detriment to existing rights, or to individual domestic use rights. SDCL 46-
2A-12 allows a change in use "only if the change does not unlawfully impair existing rights and is
for a beneficial use and in the public interest." Calculations using accepted scientific methods and
available climatic and cropping data have been made to insure that the proposed change does not
unlawfully impair or adversely affect existing water rights, The water available for transfer is only

from the natural flow in Rapid Creek and does not include stored water or stored water releases
from the Deerfield - Pactola Reservoirs.

An issue that has come up involving a few of the previous water right transfers is the unauthorized
irrigation of the land involved in the transfer. Water Rights staff and the Rapid Valley Water




Master have received complaints concerning this issue. To help prevent future problems, if
approved this permit should contain the following qualification:

The permit holder shall permanently render inoperable the structural means of diverting
water to the land which is no longer subject to Water Right No, 2040-2 pursuant to South
Dakota Codified Law 46-5-34.1, This work shall be completed prior to the permit
holder's diversion of the transferred water to beneficial use on the parcel of land
approved under the transfer. Thepermit holder must notify - the Chief
-Engineer to schedule an inspection. This transfer is subject to the Chief Engineer's
approval that the works are rendered inoperable. This qualification does not grant access
to property owned by third parties for making structural changes. The permit holder
is responsible for ensuring that access is obtained from such third parties and that such
third parties are also notified that inspections will occur,

The South Dakota Water Management Board should retain jurisdiction to monitor the management
and operation of the proposed transfer.

CONCLUSIONS

1.

The water diverted by South Side Ditch headgate has been historically used to irrigate 154
acres, including the 74 acres inadvertently omitted from the 1987 Validation of Vested Water
Right 2040-2. :

The diversion rate to be transferred is 1.73 cfs which is based on the pro-rated share of the total
ditch diversion rate minus the 9.8% carriage loss. :

South Dakota Codified Law, SDCL 46-5-34.1 states “No land which has had an irrigation right
transferred from it pursuant to this section, may qualify for another irrigation right from any
water source”, so if this application is approved, it will retain the May 3, 1880 priority date
established by the South Side Ditch vested water right and will not be eligible for any new water
appropriation from any source,

The amount of water requested to be transferred has an annual volume limitation of 277.4 acre-

feet if diverted at the city’s water treatment plants and infiltration galleries or 138.7 acre-feet if
stored in Pactola Reservoir.

The total monthly diversion shall not exceed the amount listed in the following table:

Monthly Volume Limitation (acre-feet)
Month __City Intakes Pactola

April 32.5 16.2
May 25.9 13.0
June 394 19.7
July 47.2 23.6
Aug 59.8 29.9
Sept 39.4 19.7
Qct 332 16.6

Total 2774 138.7



6. If application No. 2676 2 is approved, the authorized diversion rate and acreage of Water Right
No. 2040-2 should be decreased by 1.73 cfs and 154 acres.

7. If approved the water permit should contain the following qualification:

The permit holder shall permanently render inoperable the structural means of
diverting water to lands which is no longer subject to Vested Water Right No. 2040-2
pursuant to South Dakota Codified Law 46-5-34.1. This work shall be completed prior
to the permit holder's diversion of the transferred water to beneficial use on the parcel
of land approved under the transfer. The permit holder must notify the Chief
Engineer to schedule an inspection. This transfer is subject to the Chief Engineer's
approval that the works are rendered inoperable, This qualification does not grant
access to property owned by third parties for making structural changes. The
permit holder is responsible for ensuring that access is obtained from such third parties
and that such third parties are also notified that inspections will occur.

8. The Water Management Board should retain jurisdiction in order to monitor the management
and operation of the proposed fransfer. : :

9. During certain dry periods in the past, natural flow water has not been available for Water Right

No. 2040-2, so approval of this application does not guarantee that natural flow water will be
available EVery year.

-

e B TN RAms
Aaron R. Tieman
Natural Resources Project Engineer 11

Approved by

JE

Mark D. Rath
Natural Resources Engineering Specialist 111
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 2676-2, City of Rapid City

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer, Water
Rights Program, Department of Environment and Natural Resources concerning Water Permit

Apphcatmn No. 2676-2, City of Rapid City, c/o Terry Wolterstorff, Director of Public Works,
300 6™ Street, Rapid City SD 57701.

The Chief Engineer is recommending APPROVAL of Application No. 2676-2 because 1) the
proposed diversion can be developed without unlawful impairment of existing rights, 2) the

proposed use is a beneficial use and 3) it is in the public interest with the following
- qualifications:

1. Permit No. 2676-2 is limited to a diversion rate of 1.73 cfs for a total annual volume of
138.7 acre feet of water annually at Pactola Reservoir or a total annual volume of 277.4
acre feet of water annually at the SE % NE % Section 3 (Rapid City Water Treatment
Plant; SW % SW Y% Section 3 (Sioux Park Gallery); SE % NE !4 Section 9
(Meadowbrook Gallery); NW Y% SE % Section 8 (Jackson Springs Gallery); all in TIN,

R7E. Maximum monthly diversion volumes at Pactola or the diversion points with Rapid
City are as follows: '

Monthly Volume Limitation (acre-feet)
Month _ City Intakes Pactola

April 32.5 16.2
May 25.9 13.0
June 39.4 19.7
July 472 23.6
Aug 59.8 29.9
Sept 39.4 19.7
Oct __ 33.2 16.6
Total 2774 138.7

Diversion during a month may be made at either Pactola Reservoir or af the diversion

Points within Rapid City, but not s1mu1taneous1y at both Pactola and the Rapid City
diversion points.

2. Permit No. 2655-2 authorizes. diversions of only natural flow water by the city of Rapid

City and does not include any rights to stored irrigation water available under contract
from Deerfield Reservoir.



3. Diversions under this permit when taken at the Jackson Springs treatment plant Rapid
Creek intake are limited to natural flows that exceed 10 cubic feet of water per second
(cfs) as measured at USGS gaging station Rapid City above Canyon Lake near Rapid City
No. 06412500. During the period April 1 through September 30 natural flow diversions
are limited to the amount exceeding 20 cfs with the remainder of the diversion being
released supplemental water equal to the amount released from storage through Rapid
C1ty s Deerfield and Pactola contracts with the United States Bureau of Reclamanon

4. The city of Rap1d City shall report to the Chief Engineer annually the amount of water
withdrawn each month at Pactola resetvoir or the diversion points within Rapid City.

5. The Water Management Board is retaining jurisdiction of Permit No. 2676-2 in the event
that additional information shows that changes need to be made in the monthly or total
annual volumes authorized by Permit No, 2676-2.

6. Diversion under Permit No. 2676-2 may not interfere with existing water rights in effect
prior to approval of No. 2676-2 or any domestic rights. :

7. The amount of water with a May 30, 1880, priority date which maybe appropriated under
Vested Water Rights No. 2040-2 is reduced by 1.73 cfs.

8. Approval of Permit No. 2676-2 transferring the use of Rapid Creek natural flows for 154
acres located in E % NE %, NW % NE % Section 25, TIN, R8E and in the SW % SW %
Section 19 and the W % N'W % Section 30, TIN, R9E and is owned by the city of Rapid
City and historically irrigation under South Side Ditch’s Vested Water Right No, 2040-2
may not qualify for another the irrigation right from any source.

9. The permit holder shall permanently render inoperable the structural means of
diverting water to lands which is no longer subject to Vested Water Right No.
2040-2 pursuant to South Dakota Codified Law 46-5-34,1. This work shall be
completed prior to the permit holder's diversion of the transferred water to

* beneficial use on the parcel of land approved under the transfer. The permit holder
must notify the Chief Engineer to schedule an inspection. This transfer is subject to
the Chief Engineer's approval that the works arerendered inoperable. This
qualification does not grant access to property owned by third parties for making

- structural changes. The permit holder isresponsible for ensuring that access

is obtained from such third parties and that such third parties are also notified
that inspections will occur.

See report on application for additional information.

eahne Goodman, Chief Engmeer
August 18,2014 - '
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Reply to Rapid City Office

Writer's ¢c-mail address: mhickeyl bangsmecullen.com

October 8, 2014

Sent by U.S. Mail and Facsimile

Ms. Jeanne Goodman, Chief Engineer

Department of Environment and National Resources
Water Rights Program

Foss Building

523 Fast Capitol

Pierre, SD 37501-3182

Re: In the Matter of the Application of the City of Rapid
City, Application No. 2676-2

Dear Ms. Goodman:

Please find enclosed the original of South Side Ditch and Water
Company’s Petition in Opposition to the Application of Rapid City and
the Recommendation of the Chief Engineer and Motion for Intervention
and Continuance in the above-referenced matter. A copy of this
Petition has been sent to the City of Rapid City which is intended as
service by U.S. Mail.

If you have any questions or comrnents, please advise.
Thank you. ‘

Sincerely,

BANG, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

MMH:bah
Enclosure
cc:  Client
Eric Gronlund
City of Rapid City, c¢/o Terry Wolterstoril

Bangs, McCullen, Butler, Foye & Simmons, L.L.P.
www.bangsmccullen.com




RECEIVED

OCT 10 201
BEFORE THE WATER MANAGEMENT BOARD  "{JERRicHTs

STATE OF SOUTH DAKOTA

IN THE MATTER OF THE | ] _ o
APPLICATION OF THE CITY OF South Side Ditch and Water

RarId CI1Y, APPLICATION NO. COI_'n.pany's Petltlor! n .
2676-2 Opposition to the Application
of Rapid City and the
Recommendation of the
Chief Engineer and Motion
for Intervention and
Continuance

Comes now South Side Ditch and Water Company (“South Side
Ditch’), an interested party in the above proceeding, and hereby petitions
and moves the Chief Engineer to intervene in this proceeding and continue
the hearing in this matter before the Water Management Board. South
Side Ditch hereby opposes the application of the City of Rapid City and the
recommendation of the Chief Engineer on the grounds and for the reasons
that the granting of the application will be detrimental to existing water

rights; an unlawful impairment to operations, owners and irrigators of the
South Side Ditch for irrigation; and it is not in the public interest.

Additionally, South Side Ditch needs additional time to review the

application and reports prepared by RESPEC -and the Department staff and

the resulting conclusions reached which form the basis for the Chief



Engineer’s recommendation and prepare a proper response to the reports,
-application and recommendation of the Chief Engineer.

Lastly, no written agreement has been finalized between the City of
Rapid City and South Side Ditch setting out the ongoing relationship and
respective obligations of the parties.

Dated this 8 day of October, 2014.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

MICHAEL M. HICKEY !

- 333 West Boulevard, Ste. 400

- P.O. Box 2670
Rapid City, SD 57709-2670
(605) 343-1040
mhickev@bangsmeccullen.com
ATTORNEYS FOR SOUTH SIDE DITCH

AND WATER COMPANY

Page 2



CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of this legal
document upon the persons herein next designated, all on the date below
shown, by facsimile and by depositing copies thereof in the United States
mail at Rapid City, South Dakota, postage prepaid, in envelopes addressed
to said addressee, to wit:

Jeanne Goodman, Chief Engineer
Water Rights Program
Foss Building
523 East Capitol
Pierre, SD 57501

Eric Gronlund
Water Rights Program
Foss Building
523 East Capitol
Pierre, SD 57501

Facsimile: (6053) 773-4068

and by depositing copies thereof in the United States mail at Rapid City,
South Dakota, postage prepaid, in an envelope addressed to said
addressee, to wit:

City of Rapid City
c/o Terry Wolterstorff
300 6th Street
Rapid City, SD 57701

which are the last addresses of the addressees known to the subscriber.

Dated this 8t day of October, 2014.

WW»/WM

MICHAEL M. HIZKEY

Page 3



DEPARTMENT OF ENVIRONMENT
and NATURAL RESQURCES
JOE FOSS BUILDING

523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

e e

denr.sd.gov
October 9, 2014
NOTICE
TO: Terry Wolterstorff, Public Works Director Michael Hickey
: City of Rapid City Bangs McCullen Law Firm
300 6™ Street PO Box 2670
Rapid City SD 57701 Rapid City SD 57709
FROM: Jeanne Goodman, Chief Engineer &zu %M
‘ Water Rights Program

SUBJECT:  Automatic Delay of Hearing on Water Permit Application No. 2676-2, Rapid City

A petition filed by Michael M. Hickey was received in response to the public notice for Water Permit
Application No. 2676-2, city of Rapid City. Mr, Hickey is counsel for South Side Ditch and Water
Company. The petition includes a formal request for postponement of the October 22, 2014, hearing date
before the Water Management Board. Therefore, the hearing on Application No. 2676-2 is automatically
delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and will not be held on October 22, 2014,

The hearing to consider Application No. 2676-2 will now be scheduled for the December 3 — 4, 2014,
Board meeting tentatively to be held in Pierre. Future notice of the time and place of the hearing for
Application No. 2676-2 will be provided to parties of record.

Questions regarding the hearing process may be directed to Eric Gronlund, Water Rights Program at
(605) 773-3352 or eric.gronlund@state.sd.us.

c: Ann Mines, Assistant Attorney General



CERTIFICATION

I'hereby certify that on October 9, 2014, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated October 9, 2014,

regarding automatic delay of the hearing for Water Right Permit Application No. 2676-2, as addressed
below:

Terry Woiterstorff, Public Works Director Michael Hickey

City of Rapid City _ Bangs McCullen Law Firm
300 6™ Street PO Box 2670
Rapid City SD 57701 Rapid City SD 57709

Sent Inter-office to:

Ann Mines, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

'C\/%f &mf&wm,)

Gail Jacobson
Water Rights Pro gram, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Swomn to, before me, this 7 v day of October, 2014

Kier b0k

Karen Schlaak
Notary Public
My Comm1ss1on explres Apnl 1 201 9

% KAREN SCHLAAK ¢
NOTARY PUBLIC

(Y State of South Dakota ?\



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

e s Eoe s,

denr.sd.gov
February 2, 2015
NOTICE -
TO: Wade Nyberg, A331stant City Attorney Michael Hickey
City of Rapid City _ Bangs McCullen Law Firm
300 Sixth Street ' PO Box 2670
Rapid City SD 57701 - g Rapid City SD 57709

FROM: ' Jeanne Goodman, Chi B :
: Water Rights Program %

SUBJECT: . Scheduling of Hearing on Water Permit Application No. 2676-2, Rapid City

The Water Management Board granted the parties’ joint request to continue the December 3, 2014,
hearing on Water Permit Application No. 2676-2. Water Permit Application No, 2676-2 proposes o

transfer a portion of South Side Ditch use of Rapid Creek natural flows appropriated under Vested
Water Right No. 2040-2,

The Water Management Board will conduct a hearing to consider Application No. 2676-2 at
10:30 AM (Central Standard Time) on Wednesday, March 4, 2015, at the Floyd Matthew
Training Center, Joe Foss Building, 523 . Capitol Avenue, Pierre SD. Future notice will be
provided to parties if there are changes to the hearing time. Pursuant to SDCL 46-2-9, 46-2-11, and
46-2A-23, the Board has legal authority and jurisdiction to conduct this hearing,

Enclosed is a copy of the report, recommendation, affidavit of publication and petition in the matter of
Water Permit Application No. 2676-2. State law directs the Chief Engineer to provide Water

Management Board members with a copy of all pleadings including petitions for each proceeding, The
information being provided to you will be sent to the Board members in advance of the hearing.

Applicable provisions of the notice of heaﬁng published in the Rapid City Journal on August 28, 2014, |
will still apply at the hearing.

Please contact Ann Mines-Bailey, Assistant Attorney General at (605) 773-3215 if you have q_uéstions
regarding the hearing,

enclosures

c Ann Mines - Bailey, Assistant Attorney General. |



CERTIFICATION

I hereby certify that on February 2, 2015, I have personally deposited with the United States mail at
* Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February 2, .

2015, regarding scheduling of the hearlng for Water Right Permit Apphcatlon No. 2676-2, as
addressed below:

Wade Nyberg, Assistant City Attorney Michael Hickey :
City of Rapid City Bangs McCullen Law Firm
300 Sixth Street PO Box 2670

Rapid City SD 57701 | Rapid City SD 57709

Sent Inter-office to:

Ann Mines-Bailey, Assistant Attormey General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

o N et

GailJ acobso
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )

) SS
COUNTY OF HUGHES )

I
Sworn to, before me, this 2 day of February, 2015

MM”J Mi/é

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

)\« KAREN SCHLAAK ]
& NOTARY PUBLIC.
¥y State of South Dakota ™. §




ﬁWﬁmy of Publication

RECEIVED
STATE OF SOUTH (DﬁKOTﬂ SEP 08 Qﬂﬂﬂa
County of @ennmgton S8: WATERGR}%%;TS

Robert Evans being first duly sworn, upon his/her oath says: That
he/she is now and was at all time hereinafter mentioned, an
employee of the RAPID CITY JOURNMAL, a corporation of Rapid
City, South Dakota, the owner and publisfer of the RAPID CITY
JOURNAL, a legal and daify newspaper printed and published in
Rapid City, in said County of Pennington, and has full and
personal Rnowledge of all the facts herein stated as follows: that
said newspaper is and at all of the times Ferein mentioned has been
a legal and daily newspaper with a bonafide paid circulation of at
feast Two Hundred copies daily, and has been printed and published
in the English language, at and within an office maintained by the
owner and publisher thereof, at Rapid City, in said Pennington
County, and has been admitted to the United States mail under the
second class maifing privilege for at least one year priov to the
publication herein mentioned; that the advertisement, a printed
copy of which, taken from said Rapief City Journal, the paper in
which the same was published, is attached to this sheet and made a
pa;f‘i: of this affidavit, was puB[tsliec{ in said paper once eacfz

e e B d e BT L e e e e s S ]

Tl

of a
and

/Z':*c) cts . | _

Subscribed amf sworn to before me this

NOTARY PUBL%C
MY COMM.EXP.AUGUST 21,2018

: KERRIBERARD — § , My commission expires
5 NOIARYPUISLI
;v SOUTH DAKOT!’E” :

Wity iy oot
c




IN THE N - COURT
COUNTY OF PENNINGTON

Publisher’s and Attormey’s
Affidavit

Filed in the office of
: on

the _ day of |
20

Attorney for




REPORT ON WATER PERMIT APPLICATION NO. 8047-3
Rockport Hutterian Brethren, % Donny Wipf
- November 20, 2014

Rockport Hutterian Brethren, % Donny Wipf, has filed Water Permit Application No. 8047-3 to
appropriate 2,96 cubic feet of water per second (cfs) from the James River to irrigate 332 acres
of land located in the 8% N'W%, S¥ NE%, S¥% Section 36-T102N-R59W, and SW¥% NW, Wiz
SW¥4 Section 31- T102N-R58W.

This application utilizes the James River diversion point authorized by 1902-3 located in .the
NW¥% NEY% Section 6-T101N-R58W. This application, if approved, and Water Right No. 1902-

3, will authorize a total of 7.71 cfs to irrigate a total of 664.5 acres of land utilizing the same
diversion point. '

Review of Water Source

The water source for the proposed project is the James River in Hansoﬁ County. Originating in
North Dakota, the James River flows southward to the Missouri River near Yankton, SD.
Approximately 475 miles of the James River are in South Dakota. During extended periods of

low precipitation the James River experiences extremely low flows and cannot be considered a -
reliable source of water.

In 1965 the SD Water Rights Commission, a predecessor to the SD Water Management Board,
placed a 300-cfs diversion limit on the James River in South Dakota with a maximum combined
diversion limit of 200-cfs from North Dakota border to Huron, SD. Due to the Missouri River
backwater into the James River, the 300-cfs restriction has been applied from the North Dakota
border to the Yankton-Hutchinson County Line,

Review of Existing Water Rights

Presently there are’ 98 Water Rights with diversions from the James River totaling 289.15-cfs
from the North Dakota border to the Yankton-Hutchinson County Line. From the North Dakota
border to Huron, SD, there are 66 Water Rights with diversions from the James River totaling
182.81-cfs. There is one pending water permit application located upstream of Huron, SD.
Water Permit Application 8044-3, submitted by Kevin Rossow, is proposing to appropriate 3.3-
cfs. There are three pending water permit applications located downstream of Huron, SD, other
than this one. Water Permit Application Nos., 8045-3, 8046-3, and 8048-3 were also submitted

by Rockport Hutterian Brethren and combined with thlS apphcatlon are proposmg to appropriate
15.93-cfs from the James River.

Due to the fact that appropriations from the James River are approaching the 300-cfs limit, Water
Rights staff conducted an éxamination of current appropriations from the river this past summer,
As a result seven water rights were scheduled for cancellation at the October 22, 2014 Board

meeting, totaling 9.56 cfs. This is already reflected in the total river diversion of 289.15-~cfs from
08 water rights, -



With the approval of 8044-3, 8045-3, and 8046-3, the total James River appropriation would be
300.07 cfs, and the North Dakota border to Huron SD river reach would be 186.11 cfs. There is
no water available for appropriation anywhere from the North Dakota border to the Yankton-
Hutchinson County Line. See Table 3.

Table 3. Appropriation and Available Water for Appropriation from the James River
: - CFS
Appropriated -289.15
Pending application 8044-3 | -3.3
Pending application 8045-3 | -2.45
Pending application 8046-3 | -5.17
Total -300.07
WMB Appropriation Limit | 300
Available appropriation -0.07

Conclusions

Due to the lack of water availability from the James River, it is recommended that Water Permit
~Application No. 8047-3 be deferred pending further study.

The Water Management Board has placed a 300 cubic feet of water per second (cfs) diversion
limit on the James River in South Dakota from the North Dakota.border to the Yankton-
Hutchinson County line, There are three prior filed applications that if approved will cause the
total appropriation from the James River based on diversion rate to reach the established 300 cfs
limit in the described river segment. Application No. 8047-3 is deferred for up to one year for
DENR to study: 1) whether any existing water rights/permits are subject to cancellation due to
abandonment/forfeiture; 2) the level of development of existing water permits ready for
licensing; or 3) other review that may result in water becoming available for this appropriation.

ol

Lynn Beck
Natural Resources Engineer 111
DENR, Water Rights Program
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 8047-3, Rockport Hutterian Brethren

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 8047-3, Rockport Hutterian Brethren, ¢/o Donny Wipf,
26209 Rockport Road, Alexandria SD 57311.

The Chief Engineer is recommending DEFERRAL of Application No. 8047-3 for further
study to evaluate the diversion rate status of water rights on the James River.

The Water Management Board has placed a 300 cubic feet of water per second (cfs)
diversion limit on the James River in South Dakota from the North Dakota border to the
Yankton-Hutchinson County line. There are three prior filed applications that if
approved will cause the total appropriation from the James River based on diversion rate
to reach the established 300 cfs limit in the described river segment. Application No.
8047-3 is deferred for up to one year for DENR to study: 1) whether any existing water
rights/permits are subject to cancellation due to abandonment/forfeiture; 2) the level of
development of existing water permits ready for licensing; or 3) other review that may
result in water becoming available for this appropriation.

- See report on application for additional information.

J ege Goodman, Chief Engineer

January 15, 2015



REPORT ON WATER PERMIT APPLICATION NO. 8048-3
Rockport Hutterian Brethren, % Donny Wipf
November 21, 2014

Rockport Hutterian Brethren, % Donny Wipf, has filed Water Permit Application No. 8048-3 to
appropriate 5.35 cubic feet of water per second (cfs) from the James River to irrigate 469 acres
of land located in the N% of Section 36 and SW4 SE% Section 35; all in T102N-R59W.

This application utilizes the James River diversion point authorized by 1902-3 located in the
NWY NEY Section 6-T101N-R58W. This application and Water Permit Application No. 8047- .
3, if approved, and Water Right No. 1902-3, will authorize a total of 13.06-cfs to irrigate a total
of 1,140.5 acres of 1and utilizing the same diversion point.

Review of Water Source

The water source for the proposed project is the James River in Hanson County. Originating in
North Dakota, the James River flows southward to the Missouri River near Yankton, SD.
Approximately 475 miles of the James River are in South Dakota. During extended periods of
low precipitation the James River experiences extremely low flows and cannot be considered a
reliable source of water.

In 1965 the SD Water Rights Commission, a predecessor to the SD Water Management Board,
placed a 300-cfs diversion limit on the James River in South Dakota with a maximum combined
diversion limit of 200-cfs from North Dakota border to Huron, SD. Due to the Missouri River
backwater into the James River, the 300-cfs restriction has been applied from the North Dakota
border to the Yankton-Hutchinson County Line.

Review of Existing Water Rights

Presently there are 98 Water Rights with diversions from the James River totaling 289.15-cfs
from the North Dakota border to the Yankton-Hutchinson County Line. From the North Dakota
border to Huron, SD, there are 66 Water Rights with diversions from the James River totaling
182.81-cfs. There is one pending water permoit application located upstream of Huron, SD.
Water Permit Application 8044-3, submitted by Kevin Rossow, is proposing to appropriate 3.3-
cfs. There are three pending water permit applications located downstream of Huron, SD, other
than this one. Water Permit Application Nos., 8045-3, 8046-3, and 8047-3 were also submitted
by Rockport Hutterian Brethren and combined with this application, are proposing to appropriate
15.93-cfs from the James River.

Due to the fact that appropriations from the James River are approaching the 300-cfs limit, Water
Rights staff conducted an examination of current appropriations from the river this past summer.
As a result seven water rights were scheduled for cancellation at the October 22, 2014 Board
meeting, totaling 9.56 ¢fs. This is already reflected in the total river diversion of 289.15-cfs from
98 water rights.



With the approval of 8044-3, 8045-3, and 8046-3, the total James River appropriation would be
300.07 cfs, and the North Dakota border to Huron SD tiver reach would be 186.11 cfs. There is

no water available for appropriation anywhere from the North Dakota border to the Yankton-
Hutchinson County Line. See Table 3.

Table 3. Appropriation and Available Water for Appropriation from the James River
CFS
Appropriated -289.15
Pending application 8044-3 | -3.3
Pending application 8045-3 | -2.45
Pending application 8046-3 | -5.17
Total -300.07
WMB Appropriation Limit | 300
Available appropriation -0.07

Conclusions

Due to the lack of water availability from the James River, it is recommended that Water Permlt
Application No. 8048-3 be deferred pending further study.

The Water Management Board has placed a 300 cubic feet of water per second (cfs) diversion
limit on the James River in South Dakota from the North Dakota border to the Yankton-
Hutchinson County line. There are three prior filed applications that if approved will cause the
total appropriation from the James River based on diversion rate to reach the established 300 cfs
limit in the described river segment. Application No. 8048-3 is deferred for up to one vear for
DENR to study: 1) whether any existing water rights/permits are subject to cancellation due to
abandonment/forfeiture; 2) the level of development of existing water permits ready for
licensing; or 3) other review that may result in water becoming available for this appropriation.

S Aok

Lynn Beck
Natural Resources Engineer 11T
DENR, Water Rights Program
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 8048-3, Rockport Hutterian Brethren

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 8048-3, Rockport Hutterian Brethren, c¢/o Donny Wipf,
26209 Rockport Road, Alexandria SD 57311,

" The Chief Engineer is recommending DEFERRAL of Application No. 8048-3 for further
study to evaluate the diversion rate status of water rights on the James River.

The Water Management Board has placed a 300 cubic feet of water per second (cfs)
diversion limit on the James River in South Dakota from the North Dakota border to the
Yankton-Hutchinson County line. There are three prior filed applications that if
approved will cause the total appropriation from the James River based on diversion rate
to reach the established 300 cfs limit in the described river segment. Application No.
8047-3 is deferred for up to one year for DENR to study: 1) whether any existing water
rights/permits are subject to cancellation due to abandonment/forfeiture; 2) the level of
development of existing water permits ready for licensing; or 3) other review that may
result in water becoming available for this appropriation.

See report on application for additional information.
Jeanne Goodman, Chief Engineer
January 15, 2015



Affidavit of Publica
STATE OF SOUTH DAKOTA ) '
55 FEB 05 2015
COUNTY OF HANSON  } . WATER RIGHTS
" PROGRAM

The undersigned, being first duly sworn, on his oath says:
THE ALEXANDRIA HERALD is a weekly newspaper of gen-
eral circulation, printed and published in the City of Emery,
Haunson County, South Dakota, by MATTHEW ANDERSON,
and has been such newspaper during the times herejnafter men-
tioned: that is has bona fide circulation of more than 200 copies
weekly; that s has been published within said County of Hanson
in the English language and admitted to the United States mail
under the second class mailing privilege for more than one year
next prior to the publication of the notice hereinafter mentioned,
and has been printed during such period and at the present time
in part in an office maintained at the said place of an publication:
that I, the undersigned, am either the publisher@ or an employee

- of the said publisher@ of said newspaper and have personal
knowledge of all the facts stated in the afﬁdawt that the adver-
tisentent headed

58473303

a printed copy of-which is hereto attached, was printed and
published in the said newspaper for successive
weeks; that said notice was published in the issues of said paper
on the dates as follows, to wit:

The first publication be madeon ./~ A A~/ 5
The second publication on
The third publication on

The fourth pubhcat;ton on

tmart !, o7 Being the full amount of the fee for publication of
the annexed notice, insured solely to the benefit of the publisher
of the said newspaper, that no agreement or understanding for
the division thcr&of have been made with any other person
whosoever, and tha /, spaper is a legal newspaper under

Subscribed and sworn to before me this C;Z 8

day of _ Q@m@w - 2015
derma. ot Node

Notary Public, South Dakota

iy commission explires 2-2-2018
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AFFIDAVIT OF PUBLICATION

STATE OF SOUTH DAKOTA )
)88
COUNTY OF DAVISON )

Penny Hobbach of said county, being, first duly sworn, on oath, says; that he/she
is the publisher or an employee of the publisher of The Daily Republic, a daily
newspaper, published in the City of Mitchell, in said County of Davison, and
State of South Dakota; that he/she has full and personal knowledge of the facts

- herein stated; that said newspaper is a legal newspaper as defined in SDCL 17-
2-2.1 through 17-2-2.4 inclusive; that said newspaper has been published within
the said County of Davison and State of South Dakota, for at least one year next
prior to the first publication of the attached public notice, and that the notice,
order or advertisement, a printed copy of which, taken from the paper in which
the same was published, and which is hereto attached and made a part of this
affidavit, was published in said newspaper for 1 issues(s), to wit:

Thursday, January 22, 2015

That the full amount of the fee charged for the publication of the attached public
notice insures to the sole benefit of the publisher or publishers; that no
agreement or understanding for the division thereof has been made with any
other person, and that no part thereof has been agreed to be paid to any person
whomsoever, that the fees charged for the publication thereof are: '$95.87

Signed: %}4&; : /Mé{z}: .

Subscribed and sworn to before me this 26th day of January, 2015.

Notary Public
County of Davison

My Commission Expires: 09-21-18

Prepared by: The Daily Republic, P.O. Box 1288, Mitchell S.D. 57301 605-996-5515
DEB TDOWNSEND
Notery Public
SEAL

South Dakota

ST T






REPORT TO THE CHIEF ENGINEER
ON
WATER PERMIT APPLICATION NOS. 7858-3 & 7859-3
BRAD PETERSON
WATER PERMIT APPLICATION NO. 7860-3
OSCAR INC.
WATER PERMIT APPLICATION NO. 7861-3
JAN, INC. |
WATER PERMIT APPLICATION NOS. 7863-3, 7864-3, 7865-3, 7866-3, 7867-3, 7868-3,
7869-3, 7870-3, 7871-3, 7872-3
BIXLER FARMS
 WATER PERMIT APPLICATION NO. 7885- 3
MARTIN J. ANDERSON
WATER PERMIT APPLICATION NO. 7894-3
VAN BUSKIRK FARMS
SEPTEMBER 3, 2013

Water Permit Application No. 7858-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/ Hitchcock aquifer at 2 maximum diversion rate of
2.28 cubic feet of water per second (cfs). Water is to be diverted from a well 60-100 feet deep,
-located in the center of the NW% Section 11, T113N-R64W. This application proposes

authorization to irrigate 160 acres located in the NWY% Section 11, T113N-R64W in Beadle
County.

Water -Permit Application No. 7859-3 proposes to appropriate water from two wells to be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
4.57 cfs. Water is to be diverted from wells 60-100 feet deep, located in the centers of the NW 4
and the NE!% Section 30, T114N-R63W. This application proposes authorization to irrigate 320
acres located in the N% Section 30, T114N-R63W in Spink County. -
Water Permit Application No. 7860-3 proposes to appropriate water from three wells to be
completed into the Tulare; Westem Spink/Hitchcock aquifer at a maximum diversion rate of 6.68
cfs. Water is to be diverted from wells 100 feet deep located in the centers of the NW, SWia
and SEY% of Section 5, T115N-R62W to irrigate 480 acres located in the W', SE% Section 5,
T115N-R62W in Spink County.

Water Permit Application No. 7861-3 proposes to appropriate water from three wells to be
completed into the Tulare: Western Spink/ Hitchcock aquifer at 2 maximum diversion rate of
6.68 cfs. Water is to be diverted from wells approximately 100 feet deep, located in the centers
of the NW4, NE%, and SE!4 Section 16, TI113N-R63W. This application proposes authorization
to irrigate 480 acres located in the N, SE% Section 16, T113N-R63W in Beadle County.

-Water Permit Application No. 7863-3 proposes to appropriate water from one wellto be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
1.78 cfs. Water is to be diverted from a well approximately 65 feet deep, located in the
approximate center of the NW Section 3, T114N-R63W. This application proposes



authorization to 1rr1gate 160 acres located in the NWY% Section 3, T114N-R63W in Spink
County.

Water Permit Application No. 7864-3 proposes to appropriate water from one wellto be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximuwm diversion rate of
1.78 cfs. Water is to be diverted from a well approximately 70 feet deep, located in the
approximate center of the SW4 Section 18, T114N-R62W.  This application proposes

authorization to irrigate 150 acres located in the SWY% Section 18, T114N-R62W in Spink
County.

Water Permit Application No. 7865-3 proposes to appropriate water from one wellto be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
1.78 cfs from a well approximately 60 feet deep, located in the approximate center of the SW%
Section 24, T115N-R63W. This application proposes authorization to irrigate 150 acres located
in the SW'% Section 24, T115N-R63W in Spink County.

‘Water Permit Application No. 7866-3 proposes to appropriate water from two wells to be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate 0f 2.2
cfs. Water is to be diverted from wells approximately 60 feet deep, located in the approximate
centers of the SE% and SW! Section 25, T115N-R63W. This application proposes
authorization to irrigate 200 acres located in the S¥ Section 25, T115N-R63W in Spink County.

Water Permit Application No. 7867-3 proposes to appropriate water from one wellto be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
1.78. cfs. Water is to be diverted from a well approximately 60 feet deep, located in the
approximate center of the NW' Section 6, T114N-R62W. This application proposes
authorization to irrigate 160 acres located in the NWY%, W% NE, SEi Section 6, T114N-
R62W in Spmk County.

Water Permit Application No. 7868-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/ Hitchcock aquifer. at a maximum diversion rate of
1.78 cfs. Water is to be diverted from a well approximately 60 feet deep, located in the
" approximate center of the SEY% Section 22, T114N-R63W. This application proposes

authorization to irrigate 160 acres located in the SE% Section 22, T114N-R63W in Spink
County.

Water Permit Application No. 7869-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
1.78 cfs. Water is to be diverted from a well approximately 60 feet deep, located in the
_approximate center of the SW¥% Section 23, T114N-R63W. This application proposes

authorization to irrigate 160 acres located in the SW Section 23, T114N-R63W in Spink
County.

Water Permit Application No. 7870-3 proposes to appropriate water from two wellsto be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
3.56 cfs. Water is to be diverted from wells approximately 60 feet deep, located in the



approximate centers of the SE% and the NEY% of Section 24, T114N-R63W. This application

proposes authorization to irrigate 320 acres located in the E% Section 24, T114N-R63W in Spink
County.

Water Permit Application No. 7871-3 proposes to appropriate water from one wellto be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
1.78 cfs. Water is to be diverted from a well approximately 60 feet deep, located in the
approximate center of SW¥% Section 31, T114N- R62W. This application proposes authorization
to irrigate 136 acres located in the SWY% Section 31, T114N-R62Win Spink County.  These
acres are currently authorized for irrigation by Water Right No. 5182-3 which appropriates water
from a well completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum
diversion rate of 1.88 cfs. The well authorized by Water Right No. 5182-3 is located in the
NWY% NWY Section 31, T114N-R62W. Water Right No. 5182-3 authorizes irrigation of 279
acres in the W¥% Section 31, T114N-R62W. The new well and diversion rate authority will
allow two pivots to be operated at the same time.

Water Permit Application No. 7872-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
1.78 cfs. Water is to be diverted from a well approximately 60 feet deep, located in the
approximate center of the NEY% Section 14, T115N-R63W. This application proposes
authorization to irrigate 160 acres located in the NE% Section 14, T115N-R63W in Spink
County.

Water Permit Application No. 7885-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/ Hitchcock aquifer at a maximum diversion rate of
1.86 cfs. Water is to be diverted from a well approximately 85 feet deep, located in the NW %
SE% Section 18, T113N-R62W. This application proposes authorization to irrigate for irrigation
of 132 acres located in the SW 1/4, W 1/2 SE 1/4 Section 18; all in T113N-R62W in Beadle
County.

Water permit Application No. 7894-3 proposes to appropriate water from one well to be
completed into the Tulare: Western Spink/Hitchcock aquifer at a maximum diversion rate of 1.89
cubic feet of water per second (cfs). Water is to be diverted from a well 120- 130 feet deep,
located in the center of the NE % Section 7, T113N-R63W i in Beadle County.

AQUIFER: TULARE: WESTERN SPINK/HITCHCOCK

Development of the Western Spink/Hitchcock management unit of the Tulare aquifer has been
essentially static since 2003. During the period in which irrigation development from the aquifer
has been relatively stable (2003-2012), the water levels of observation wells completed into the

aquifer documented that in general, there was more water in storage in the aquifer at the end of
this period than there was at the beginning.

Based on the estimated areal extent of the portion of the aquifer that is under unconfined
conditions (76,978 acres) and the average annual water level change recorded in observation
wells completed into unconfined portions of the aquifer over the time period (0.3152 feet/year),

3



it was concluded that recharge to the aquifer exceeded withdrawal from the aquifer by 3,640
acre-feet annually. Based on an average 1979-2011 irrigation application rate of 9.32 inches per

acre per year, another 4,686.69 acres on average could have been irrigated over the time period
(Buhler, 2013).

Since 2012, there have been a number of new irrigation permits approved from the Tulare:
Western Spink/Hitchcock aquifer authorizing the irrigation of an additional 4,706 acres. Several
additional applications proposing to irrigate an additional 3,608 acres were recommended for
denial because it was determined there would not be unappropriated water available. This
argument was strengthened by looking at 2012 irrigation withdrawals. The irrigation application
_rate for 2012 was 13.16 inches per year (Water Rights, 2013a). Therefore, the 1979-2012 (less
1980-1982) average irrigation application rate was 9.44 in/ac/yr. In 2012, 82.78% of permitted
acres were irrigated (Water Rights, 2013a).

The best information available indicates that approval of any of these applications would cause
the estimated average anmual withdrawal from the Tulare: Western Spink/Hitchcock aquifer to
exceed the estimated average recharge to the aquifer. SDCL 46-6-3.1 requires that “No
application to appropriate groundwater may be approved if, according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.” Therefore, pursuant to SDCL 46-2A-9, additional permits to
appropriate water cannot be issued from the Tulare: Western Spink/Hitchcock aquifer since there
is not a reasonable probability that there is unappropriated water available from the aquifer.

Ken Buhler
SD DENR-Water Rights Program

REFERENCES:

. Buhler, K.A., 2013, Report to the Chief Engineer on Water Permit Application No. 7373-3,
Terry Wieting, Water Permit Application No. 75513, Wayne Binger, and Water Permit
Application Nos. 7570-3, 7571-3, 7572,3, 7573,3, 7574-3, 7575,3, 7637-3, 7638-3, 7639-
3 & 7640-3, Gary Marshall- Marshall Bros., Water Permit Application No. 7620-3, Oscar
Inc.; January 30, 2013: SD DENR-Water Rights Program

Water Rights, 2013, Irrigation Questionnaire Reports 2012, SD DENR-Water Rights Program
Joe Foss Bldg, Pierre, SD,
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
: APPLICATION NO. 7858-3, Brad Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7858-3, Brad Peterson, 19026 391th Ave, Hitchcock SD
57348.

The Chief Engineer is recommending DENIAL of Application No. 7858-3 because 1)
SDCL 46-6-3.1 states that the anmmal withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on March 7, 2013, May 2, 2013, and July 11, 2013 which total the
amount of water equal to the probable quantity of water remaining unappropriated from
the aquifer; 3) based on prior approved water right permits and the priority of filing of
other pending applications, there is not unappropriated water available from the
Tulare:Western Spink Hitchcock Aquifer for this application’s proposed use; 4) it is not
in the public interest to permit additional groundwater withdrawals in excess of the
average annual recharge of the Tulare:Western Spink Hitchcock Aquifer,

See Report to the Chief Engineer on the application for additional information.

e Goodman, Chief Engineer
September 13, 2013



DEPARTMENT of ENVIRONMENT
and MATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
{ s 523 EAST CAPITOL
v_ : PIERRE, SOUTH DAKOTA 57501-3182
g P

FAEES [iHEﬂ . | denr.sd.gov

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO, 7859-3, Brad Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7859-3, Brad Peterson, 19026 391th Ave, Hitchcock SD
57348,

The Chief Engineer is recommending DENIAL of Application No. 7859-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on March 7, 2013, May 2, 2013, and July 11, 2013 which total the
amount of water equal to the probable quantity of water remaining unappropriated from
the aquifer; 3) based on prior approved water right permits and the priority of filing of
other pending applications, there is not unappropriated water available from the
Tulare;:Western Spink Hitchcock Aquifer for this application’s proposed use; 4) it is not
in the public interest to permit additional groundwater withdrawals in excess of the
average annual recharge of the Tulare: Western Spink Hitchcock Aquifer.

See Report to the Chief Engineer on the application for additional information.

Qe ol

Jeanhie Goodman, Chief Engineer
September 13, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7860-3, Oscar Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7860-3, Oscar Inc., c/o Floyd Peterson, 209 27™ St NW,
Huron SD 57350.

The Chief Engineer is recommending DENIAL of Application No. 7860-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on March 7, 2013, May 2, 2013, and July 11, 2013 which total the
amount of water equal to the probable quantity of water remaining unappropriated from
the aquifer; 3) based on prior approved water right permits and the priority of filing of
other pending applications, there is not unappropriated water available from the
Tulare:Western Spink Hitchcock Aquifer for this application’s proposed use; 4) it is not
in the public interest to permit additional groundwater withdrawals in excess of the
average annual recharge of the Tulare;:Western Spink Hitchcock Aquifer.

See Report to the Chief Engineer on the application for additional information.

P/

Jeatme Goodman, Chief Engineer
September 13, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7861-3, Jan Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7861-3, Jan Inc., ¢/o Floyd Peterson, 209 27% St NW,
Huron SD 57350.

The Chief Engineer is recommending DENIAL of Application No. 7861-3 because 1)
SDCL 46-6-3,1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on March 7, 2013, May 2, 2013, and July 11, 2013 which total the
amount of water equal to the probable quantity of water remaining unappropriated from
the aquifer; 3) based on prior approved water right permits and the priotity of filing of
other pending applications, there is not unappropriated water available from the
Tulare:Western Spink Hitchcock Aquifer for this application’s proposed use; 4) it is not
in the public interest to permit additional groundwater withdrawals in excess of the
average annual recharge of the Tulare:Western Spink Hitchcock Aquifer.

See Report to the Chief Engineer on the application for additional information.

Clnrbbtn

Jeanne Goodman, Chief Engineer
September 13, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7894-3, VanBuskirk Farms

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7894-3, VanBuskirk Farms, c¢/o Matt or Patrick
VanBuskirk, PO Box 72, Hitchcock SD 57348,

The Chief Engineer is recommending DENIAL of Application No. 7894-3 because 1}
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on March 7, 2013, May 2, 2013, and July 11, 2013 which total the
amount of water equal to the probable quantity of water remaining unappropriated from
the aquifer; 3) based on prior approved water right permits and the priority of filing of
other pending applications, there is not unappropriated water available from the
Tulare:Western Spink Hitchcock Aquifer for this application’s proposed use; 4} it is not
in the public interest to permit additional groundwater withdrawals in excess of the
average annual recharge of the Tulare:Western Spink Hitchcock Aquifer,

See Report to the Chief Engineer on the application for additional information.

ol

Jeanne Goodman, Chief Engineer
September 13, 2013



Affidavit of Publication RECEIVED

| NOV §2 20
STATE OF SOUTH DAKQTA, “ Vi 2 _2 13
County of Spink: ss. 5&'53@“&% ]

I, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed and published in the English language
in the City of Redfield, in said County and State, by
THE REDFIELD PRESS, and has been such
newspaper during the time hereinafter mentioned,
and that | Mark E. Davis, the undersigned, am
Publisher of said newspaper in charge of the
advertising department thereof, and have personal
knowledge of all the facts stated in this affidavit, and
that the legal or official notice entitled:

#560 NOTICE

A printed copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on October
23rd, that Sixty-one and .95/100 Dollars, insures to
the benefit of the publisher of THE REDFIELD
PRESS, that no agreement or understanding for the
division thereof has been made with any other
. person, and that no part thereof has been agreed to
be paid to any person ‘whomsoever.

Subscribed and sworn to before me this 23rd day 0
October, 2013.

5 DEBORAH LEESCH
§ “ NOTARY PUBLIC %f‘@ﬁmﬁ

§ T SOUMDAKOTH T otary Publio/South Dakota

My commission explres 10/09/2019
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NOTICE HEAHING

Appropriate Water
" Nofice: *is” gwen that
_Peterson, 19026 "391th ‘Ave: Hiichcock.
SD . 57348 has filed the fo[iowmg appli-
. cations for & wateér permit. >

Appl;catton No. 7858-3 proposes o~

appropnate 2,98 cubic feet of water ‘per
gacand (¢fs) fro ade well to bé com-

pisted into  the - Tufare:Western- Spink’’

~Hiteheoek 'Aquifer 60-106 feet deep)

located in the 'center of the NW 1/4°
irrtgailon of 160 ecres;.
" located in the NW 1/4 Sec’uon 15 aH m_‘

© Saction 11"

TT18N- Re4w~

“deep) located in the canters of the NW'

-;'Sechon 30; allin TH4N-RE3W.

SDCL 46-2A-4(10) provides: that if

" the apphcant does notcantest the rec-

 ommendation of the Chief Engmeer and -
. no pehtnon 10" oppose the application.is’.
 recaivad;” the Chief Enginesr shall act
ohthe apphcatlon pursuant 1o the Ghiéf

: Engmeers ‘tetomimendation s and -ng-

hedrihg ‘thay-be held before the board;
\akes afind-;

* ynless the Chief Engmeer
- ing that an ‘application;”even:if U

- case, the - appiloant opposes the’ “Chief
Engihders. -récomifiendationg’” -

Management Board. :
stiant 10 SDCL 46-24-2; the Ghief
“Tecommends - DENIAL of
Applicai:on Nos. ‘7858-3 and " 7858-3
becalise 1) SDCL'46-6-3.1 ‘states that

-the-annijal withdrawal “of groundiwater
" shall niot akcéed the average estimated
anniual recharge 16 the” aquifer;. 2) the.

“Water Management’ -Board approved
appllcaimns on Margh-7, 2013, May 2,

“2013; anid Uuly 11; 2013 ‘which fotal the™
.amount, of wafer’ equal 1o the probabie:
gquanitity ‘of water remaining’ unappropri-

ated from the ‘aquifer; 3} based on prior
approved ‘water Tight permits and the

- prioflty of f:hng of other pénding apphca-“
tions, there is not unappropriated water*

-available from the Tulare:Westerh Spink
_ Hitchgock Aquifer for this apphcatton ]

proposed’ uge; 4)7it is not in-the public:

interest io permit additional groundwa-
ter withdrawals in excesa of the average
annual recharge of the Tulare Wes’(ern
Spmk Hitchoack Aquifer.” =

- The Water Management Board wilt
consider these appircat:an ‘at 1:00 p.m.
on Decémber'5, 2013 in’ the Matthew
Tralning Genter, Joe Foss Bldg,523 E.

Capitol Ave. Pierre” SD. . The: Chief

Engineer's recommendations arenot
final or bindina upon the Board. The

Brad ;

- 14 and the NE 114 Section 30 for irrga-
- fiohof 320 a¢res: located ir- the N

will be’ ‘rescheduled for a future. Board

Vided. to. ‘all’.petitioners. regardlng the

; 25,2013 at the above Chisf Engineer’s
i i address {o reguest’ coples Gt the staff!
5 : ohcy or - publ:c intergst; 1hat'-’,;,‘report recommendation;
* shélild. be heard by the board.™ In this”

individuiis - witfi. “disabilities - that -this
1 and’ ,heanng is hising. held’ in-a physteally |
© | therefore™ihe apphcattens dre.: - being-

‘Vpubltc‘notnced far hearing. efore the -

4) “deny this appllcalion based an the
facts presented ai the public hearing: -

* Any interested-person who intends to
participate in the- hearing ‘shafl e a-

patition’ to* 6ppose .- or.. -support- these -
applications and-the pétition” shall ‘be

filed with BOTH the applicant arid Chief .
Engineer. .:- The' Chief .. Engineer’s
address is "Water Rights Program, Fdss-
Building,: 523 E. Gapitol;- Pierre. SD.
57501 (605 773-3352)" and the appl-:
cant's ‘malling address is ‘given ‘above.

A pehtion tiled ‘by-either an interestad:

Novemhber 25, 2013. The patition-may.
be informal, but shall"be-jn writing and".
shiall include‘a statement describing the.
petiticner's” Interest™in’ the:application,
the petitioner's reasons for: opposing or
suppomng the’ apphcation and the sig-
naturé -and maifing dddress of the peti-
tioner:or the peil’uonere legal caunsel; if

n- person or the: -applicant must be filed by -
Applicatior’ Nos: 7858-3 and 7859-3 t0'

fegal courisel is obtained. The.hedring -

is an.adversary - proceedlng and. any
party-has this right to be present at the
hearing .and- to - be fepresénted- by a’
lawyer. “These and other due | process.
rights” will be. ferfelted if theyare not

The December 5, 2013 heaﬂng date'

‘il bg automatucally delayed for-at least:

20 ‘days Lipon writteh -reguest 0 the-

Chief: Engmeer from- the applacant or .

request for an autematzc delay must b

fited by November 25, 2013, If an alto-"
matic delay is requested, the hearing

meetlng and personal’ notice will be pro-
time,” date and location..
Contacl Eric-Groniund by: November

phcatlon or

othet; information.’. Notlcs -is ‘given 1o’

accessible - place. - Please: notify’ the |
Department of Environment and Natural. |

" Resources ‘af least 48 hours. before the !
hearing if you have a disability forwhlch !

specidl arrangements must be made- at:

making- arrangements is (805) 773—'

the hearing. The telephone number for!|
|
|

3862,

staie that “if the amount in controversy
axcoeds $2,500.00 or.if & property right:
may be termma’ted .any party to’ thel
contested case may require the agency :
to use the Office of Hearing Examiners '
by giving nofice -of the request to the
agericy no later than ten days after
service of a notice of hearing issusd
pursuant to SDCL 1-26- 17.* Thisis a
Netice of Hearing, sefvice 1s being pro-
vided by pubhcatlon and the applicable
date to give notice to the Chief Engineer
is November 4, 2013, However, since
this particular matter is a’water permit
application and not a monetaty conto-
versy in excass of $2,500.00 ar fermi-
nation of -a- property right the Chief
Engineer disputes the applicability of
this” provision and maintains that the
heanng must’ be conductedby the
‘Board. -

As apphcabie, the follow;ng provities
the fegal authority and jurisdiction under
which the hearing will be held and the

1-26-28; SDCL 46-14 thru 46-1-9, 46-
1+13 thru 46-1-16; 46-2-3.1, 48-2-9, 46-

© 2.11,.46-8-17; 46-2A1 thrll 468-2A-12,

46-2A-14, 46- DAT5; 46-2A-20, 46-DA~
2% 46-2A 23; 46-5-1.1, 46-5-2 fhry-46-.
5-26, 46:5-30.2 thiy 46 5-30.4, 46-5-31
46-5-32 thni 46-5-34.1, 46-5-38 thru a46-
5-39; 46-5-45; 46- 5-47 ‘46-5-49; 48-6-1
thiu' 48-6-3,1, 46:6-6. 1 ‘46-6-10,,46-6-
13,: 46-6-14, 46-6-21, 46-6-26;. and
Board - Rulés- ARSD. 74‘02 01 01 thru-
740201 502 7 0201 35101 e
wr i Gleven M. P|rner.i,
. Secretary, Départment of !
Enwronment and Natutal Resoiirces: ;
"Published once -at"the iotal approx:—
mate eostof$61 95 (Oct 23) S

BTy

¢ exercised at.the hearing and decisions™
. of.the. Board may-be appealed to the |
Circuit Court-and State Supreme Court )
e * agprovided by taw. - :
Spihk Hitehcack Aquer (60 100 foet -

Under SDCL 1-26«17(?) notices must!



ReCEIVED
MOV -5 208

WATER RIGHTS

PRINTER'S AFFIDAVIT
'  PROGRAM

STATE OF SOUTH DAKQOTA,
COUNTY OF BEADLE: ss.

I, ELDON JACOBS, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at-Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whole or in part, in an office maintained at said
place of publication; that | am Legal Advertising.
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:

SD ENVIRONMENTAL — WATER RIGHTS -
BRAD PETERSON '

was published for one day, in said newspaper,
and not in any supplement of the said news-
paper, the publication was of the 23RD day OCT
2013 That the full NINTEY & 18/000 dollars
insures to the benefit of the publisher of said
newspaper; that no agreement or under- standing
for the division thereof has been made with any
other person, and that no part there of has been
agreed to be paid to any person whom so ever. -

) f s

o s>

Subscribed and sworn to before me this 23RD
day of OCT 2013.

, éﬂfz.%?’ fﬂ )

!\ot b|IC South Dakota

10/25/2017

My term expires

Legal # 995

© EPR.10-23-13

NOTICE OF HEARING
on Application Nos.
7853-3 and 7859-3 to

Appropriate Water

Notice is given that
Brad Peterson, 190286
391th Ave, Hitchcock SD
57348 has filed the fol-
lowing applications for a
water permit.

Application No. 7858-3
proposes to appropriate
2.28 cubic fest of water
per sacond {cfs) from
one well to be completed

into the Tulare:Western .
Spink Hitchcock Aquifer

(80-100 feet deep) locat-

-ed in the center of the

NW 1/4 Section 11 for
irfigation of 160 acres
located in the NW 14
Section 11; all in TT13N-
RB4W.

Application No. 7859-3
proposes io appropriate
4.57 cfs'from two welis to
be completed into the
Tulare:Western  Spink
Hitchcock Aquifer (80-
100 feet deep) located in
the centers of the NW
i/4 and the NE 1i/4
Section 30 for irrigation
of 320 acres located in
the N 1/2 Section 30; all
in TH114N-RE3W.

SDCL  46-2A-4(10)
provides that 1if the app!i-

cant does not contest
the racommendation of
the Chief Engineer and
no petition 1o oppose the
application Is received,
the Chief Engineer shall
act on the application
pursuant to the Chief -
Engineeris recommen-
dation and no hearing
may be held before the
board, unless the Chief
Engmeer makes a find-
ing that an application,
even If uncontested,
presents important
issues of public policy or
public  interest that
should be heard by the
boardi In this case, the
applicant opposes the
Chief Engineeris recom-
mendations and. there-
fore the applications are
being pubfic noticed for .
hearing before the Water
Managerent Board.

Pursuant to SDCL 46- -

2A-2, the Chief Engineer
recommends DEMIAL of
Application Nos. 7858-3
and 7859-3 because 1)
SDCL 46-6-3.1 states
that the annual with-
drawal of groundwater
shall not exceed the
average estimated annu-
al recharge {0 the
aquifet; 2) the Water
Management Board
approved applications on
tMarch 7, 2013, May 2,
2013, and July 11, 2013
which total the amount of
water equal to the proba-
ble quantity of water
remaining unappropriat-
ed from the aquifer; 3)
based on prior approved
water right permits and
the priority of filing of
other pending applica-
tions, there is not unap-
propriated water avaii-
able from the
Tulare:~Westarn Spink
Hitchcock Aguifer for this
applicationls proposed
use; 4} it is not in the
public interast to permit
additional groundwater
withdrawals in excess of
the -average annual
recharge of  the
Tulare:Westérn ~ Spink
Hitcheock Aquifer.

‘The . Water
Management Board will
consider these applica-
tion at 1:00 p.m. on
Decembper 5, 2013 in the
iVlatthew Training Center,
Joe Foss Bldg, 523 E.
Capitol Ave. Pistre SD.
The Chief Engineer’s

: recommendat:ons are

not final or binding upon

"the Board. The Board ia

authorized to 1) approve,
2) approve with qualifica-
tions, 3} defes, or 4) deny
this application base: or;
the facts presented at
the public hearing.



who mtends 10, *partrcr-'
‘pate in the hearing shall

“file a petifion to. oppase |

.or support thesd applica-

tions' and . the* petition_

“shall-be filed With BOTH
“the apphcant ‘and Chief
Engifeer... The' Chief

Engineer's “address “is -

“Watér Rights Program_

Foss Burldmg. 523, E
Caprtol
57501 (605 ?73-3352)"

Pierte. ~'SD

‘and, {he applicant’s mall- -

-ing " address - is . givén

-abova. -A-petition flled by
.either an interested per: -
son orthe appllcant mist. -
- e filed-oy November 25, -

2013 The petmon may-

the patitionsr of frie 3¢
-tioner's “iegal’ courisel,.

obtained: The hearing is -

an adversary proceedmg :
h .

‘pmcess rrghts wrll b
faited " if’ Ahay: are
'exercrsed ‘at the

to oppose or suppart the

_apphcatron Thé request ‘

'recruested
will’ be resche

'troners regardr_ ;
ime, date-apd location,
- Contact EAic; Gronlund
by November 25“ 2013 at
‘the . abové! . Chief
Engincerls address to
request coples of. the
' staff report; recommen-
v-_datron, application’ or
Stharinformation. Notice
is ‘given to individuals

?appﬂcant or any person :
-who hag; filed a petition

“Department ¢ . . 70F
“Environment arid’ Naiura|
‘Resources - at. leas’t 48 :
.hours befors.the: hear)ng

“if youi have a disability for -

‘ments must. be made’

-ing : arrahgemar s

‘that - iif the amg
'controversy

';notrce ‘ton

‘thig® partlcular fnatiet'

“alithority and

FEALE) MJULVILIAAT AL ST

“hearing is heing held En a

physically- ‘accessible -
place. Pléase notity fis

which “special arrange-

the hearing. " The- teld:
phone Tiumbet for mag-

(605) 7733352, °
Under "80GL
17(7) notices mu_st

exoeg

$2,500.00 orif & proper’»

ty right may ‘be term na;

‘ed; any parfy'to thé g

tested case may requrré

the, agency toUse the
C et Hear]

“notice ‘of the requ
tha agency no late

] S‘\
the - Cméf
Engmeer is November 4, -
2013.". However;” sinpa

lsa
waterpermit apphcatl
‘and‘nof. amonetary%d -
‘troversy - in * exgess ! uf-
$2,500.00 0F termmatléz
of - property” right:ﬁ

‘the - applicability 6t
provision and maintains -
that the hearing must be

‘coriducted by the Bogrd..
B Asf'-applicable";

the fol-
“lowing provides the'légal
s lc; on’.
“ander which 2 heargng
,wrll b feld andthe’ pf—

‘statiites and rijes
‘pertaining” to this appli-
-¢ation: “SDCL” 1-26 18
thry”® 1-26-28 8D CL ;l1s-
8143

:46-5 38" thru"
g5 4s 43-5-47

S‘u'ﬂ l“ﬂ“ﬂ

Ste\:'en M. Prrner.

‘ Secretary, Department

. of Efvironment and,

“Natural ‘ReSourcés.

. No, 995 (adv.)

“Bublished" once at an

“approximate cost »of
“®a0.A1



PRINTER'S AFFIDAVIT RECEIVED

STATE OF SOUTH DAKOTA NOV 18 2013
COUNTY OF BEADLE: ss.  ATRRIGHTS

I, ELDON JACQOBS, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whole or in part, in an office maintained at said
place of publicaiion; that | am Legal Advertising
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:

SD ENVIRONMENTAL & NATURAL ~ WATER
RIGHTS - OSCAR

was published for one day, in said newspaper,
and not in any supplement of the said news-
paper, the publication was of the 9TH day NOV
2013 That the full_ EIGHTY-FIVE & 30/000 dollars
insures to the benefit of the publisher of said
newspaper; that no agreement or under- standing
for the division thereof has been made with any
other person, and that no part there of has been
agreed to be paid to any person whom so ever.

G/ RN

Subscribed and sworn to before me this 9TH
day of NOV 2013.

lic, South Dakota

My term expirés 10/25/2017

Legal #993






Affidavit of Publication RECEIVED

NGV 12 2003
STATE OF SOUTH DAKOTA, . - WATER RIGHTS
County of Spink: ss. : PROGRAM

[, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed and published in the English language
in the City of Redfield, in said County and State, by
THE REDFIELD PRESS, and has been such
newspaper during the time hereinafter mentioned,
and that | Mark E. Davis, the undersigned, am
Publisher of said newspaper in charge of the
advertising department thereof, and have personal
knowledge of all the facts stated in this affidavit, and
that the legal or official notice entitled:

#561 NOTIGE

A printed  copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on October
23rd, that Fifty-eight and .80/100 Dollars, insures to
the benefit of the publisher of THE REDFIELD
- PRESS, that no agreement or understanding for the
division thereof has been made with any other
person, and that no part thereof has been agreed to
be paid to any person whomsoever. '

Subscribed and swor'n to before me this 23rd day of
October, 2013,

‘ NOTARY PUBLIC .(3
SEAL BTAL
Q SOUTH DAKOTA "y

OGP
% DEBORAH LEESCH

'otary Public ”§outh Dakota

My commission expires 10/09/2019






Affidavit of Publication RECEIVED

STATE OF SOUTH DAKOTA, NOV 12 2083
County of Spink: ss. m{?@‘;ﬁgr 5

|, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
"1939, printed and published in the English language
in the City of Redfield, in said County and State, by
THE REDFIELD PRESS, and has been such
newspaper during the time hereinafter mentioned,
~and that 1 Mark E. Davis, the undersigned, am .
Publisher of said newspaper in charge - of the
advertising department thereof, and have personal
knowledge of all the facts stated in this affidavit, and
that the legal or official notice entitled:

#562 NOTICE

A printed copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on October
23rd, that Fifty-eight and .80/100 Doliars, insures to
the benefit of the publisher of THE RKREDFIELD
- PRESS, that no agreement or understanding for the
division thereof has been made with any other
person, and that no part thereof has been agreed to
be paid to any person whomsoever.

Subscribed and sworn to before me this 23rd day of
October, 2013.

PHORPINTE OISO T TRInTY
DEBORAH LEESCH  §

§ @ NOTARY PUBLIC )
: SOUTH DAKOTA 8 ;‘ LA
o =

My commission expires 10/09/2019






RECEIVED
MOV -5 2613
PRINTER’S AFFIDAVIT WATER RIGHTS
. PROGRAM
- which total the amourit of *
which tota oot

STATE OF SOUTH DAKQTA,
COUNTY OF BEADLE: ss.

|, ELDON JACOBS, being duly sworh on oath,

. say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
ta this date, that said newspaper is printed in
whale or in part, in an office maintained at said
place of publication; that | am Legal Advertising
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:

SD ENVIRONMENTAL — WATER RIGHTS -
OSCAR

was published for' one day, in said newspaper,
and not in any supplement of the said news-
paper, the publication was of the 23RD day OCT
2013 That the full_ EIGHTY-FIVE & 30/000 dollars
insures to the benefit of the publisher of said
newspaper; that no agreement or under- standing
for the division thereof has been made with any
other person, and that no part there of has been
agreed to be paid to any person whom so ever.

o/

Subscribed and sworn to before me this 23RD
day of OCT 2013. -

).

NoternzePdblic, Sotith Dakota

My term expires __ 10/25/2017

Legal # 993






Affidavit of Publication ~ RECEIVED
WOV 12 202

© PROGEAR

STATE OF SQUTH DAKOTA,
County of Spink: ss.

I, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed and published in the English language
in the City of Redfield, in said County and State, by
THE REDFIELD PRESS, and has been such
newspaper during the time hereinafter mentioned,
and that | Mark E. Davis, the undersigned, am
Publisher of said newspaper in charge of the
advertising department thereof, and have personal
knowledge of all the facts stated in this affidavit, and
that the legal or official notice entitied:

#563 NOTICE

- A printed copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on October
23rd, that Fifty-eight_and .80/100 Dollars, insures to -
the benefit of the publisher of THE REDFIELD
PRESS, that no agreement or understanding for the
division thereof has been made with any other
person, and that no part thereof has been agreed to
be paid to any person whomgoever.

Subscribed and sworn to before me this 23rd day of
October. 2013.

P O AN AL LTIV OGN LI NG
DEBORAH LEESCH  §

NOTARY PUBLIC

“T SOUTH DAKOTA Ty

//////////////////

" ary Public, Saith Dakota

My commission expires 10/09/2019






RECEIVED

MOV -5 2013

STATE OF SOUTH DAKOTA, WATER RiGHTS
COUNTY OF BEADLE: ss. PROGRAR

PRINTER’S AFFIDAVIT

, ELDON JACOBS, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whole or in part, in an office maintained at said
place of publication; that | am Legal Advertising
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:

SD ENVIRONMENTAL — WATER RIGHTS -
VANBUSKIRK

was published for one day, in said newspaper,
and not in any supplement of the said news-
paper, the publication was of the 23RD day OCT
2013 That the full EIGHTY-FIVE & 30/000 dollars | 2
insures to the benefit of the publisher of said
newspaper; that no agreement or under- standing
for the division thereof has been made with any
other person, and that no part there of has been
agreed to be paid to any person whom so ever.

%%A,

Subscribed and sworn to before me this 23RD
day of OCT 2013.

lic, South Dakota

My term expires ____10/25/2017

Legal # 991



-8ng
-.the petiticner or the pe
_tioner's. fegal .counsel, if




REPORT TO THE CHIEF ENGINEER
- : ON .
WATER PERMIT APPLICATION NOS, 7875-3, 7876-3, and 7877-3
LENNY PETERSON
. AND
WATER PERMIT APPLICATION NOS. 7878-3, 7879-3,
7880-3, 7881-3, 7882-3, 7883-3, and 7884-3
OSCAR INC, ¢/o FLOYD PETERSON
SEPTEMBER 03, 2013

Water Permit Application No. 7875-3 proposes to appropriate water at a maximum diversion rate

0f 2.28 cubic feet of water per second (cfs) from one well to be completed into the Tulare: East
James aquifer. The well is expected to be 140 feet deep and is to be located in the approximate
center of the SE % Section 19 for the irrigation of 160 acres located in the SE % Section 19; all
in T115N-R61W in Spink County.

Water Permit Application No. 7876-3 proposes to appropriate water at a maximum diversion rate
of 6.85 cfs from three wells to be completed into the Tulare; East James aquifer. The wells are
expected to be 60 to 100 feet deep and are to be located in the approximate centers of the SW. %
Section 13 and NW %, SW % Section 24 for the irrigation of 480 acres located in SW % Section
© 13 and W Y4 Section 24; all in T115N-R62W in Spink County.

Water Permit Application No. 7877-3 proposes to appropriate water at a maxiraum diversion rate
of 2.28 cfs from one well to be completed into the Tulare: East James aquifer. The well is
expected to be 60 to 100 feet deep and is to be located in the approximate center of the SW 4
Section 26 for the irrigation of 160 acres located in the SW % Section 26; all in T115N-R61W in
Spink County.

Water Permit Application No. 7878-3 proposes to appropriate water at 2 maximum diversion rate
of 4.57 cfs from two wells to be completed into the Tulare: East James aquifer. The wells are
expected to be 60 to 100 feet deep and are to be located in the approximate centers of the NW 4
and SW % Section 25 for the irrigation of 320 acres located in the W ¥ Section 25; all in T114N-

R62W in Spink County. These acres are authorized for irrigation from the James River by Water
Permit No. 7376-3. '

Water Permit Application No. 7879-3 proposes to appropriate water at a maximum diversion rate
of 2.28 cfs from one well to be completed into the Tulare: East James aquifer. The well is
expected to be 100 feet deep and is to be located in the approximate center of the SE % Section
22 for the irrigation of 160 acres located in the SE % Section 22; all in T114N-R62W in Spink
County. A total of 136 of the requested acres are authorized for irrigation from the James River
by Water Permit No. 6183-3.

Water Permit Application No. 7880-3 proposes to appropriafe water at a maximum diversion rate
of 1.92 cfs from one well to be completed into the Tulare: East James aquifer. The well is
expected to be 100 feet deep and is to be located in the approximate center of the S % Section 10
for the irrigation of 135 acres located in the S % Section 10; all in T114N-R62W in Spink



County. These acres are authorized for irrigation from the James River by Water Permit No.
6182-3,

Water Permit Application No. 7881-3 proposes to appropriate water at a maximum diversion rate
of 2.28 cfs from one well to be completed into the Tulare: East James aquifer. The well is
expected to be 60 to 100 feet deep and is to be located in the approximate center of the SE '4
Section 35 for the irrigation of 160 acres located in the SE % Section 35; all in T115N-R62W in
Spink County. These acres are authorized for 1rr1gat10n from the James River by Water Permit
No. 6182-3.

Water Permit Application No. 7882-3 proposes to appropriate water at a maximum diversion rate
of 1.71 cfs from one well to be completed into the Tulare: East James aquifer. The well is
expected to be 60 to 100 feet deep and is to be located in the approximate center of the SE % NE
% Section 3 for the irrigation of 120 acres located in Lot 1, the SE %4 NE Y%, and the NE % SE %
Section 3; all in TI114N-R62W in Spink County. A total of 68 of the requested acres are
authorized for irrigation from the James River by Water Permit No. 6182-3.

Water Permit Application No. 7883-3 proposes to appropriate water at a maximum diversion rate
of 4.27 cfs from two wells to be completed into the Tulare: East James aquifer. The wells are
expected to be 60 to 100 feet deep and are to be located in the approximate centers of the NW
and the NE % Section 27 for the irrigation of 300 acres located in the N % Section 27; all in
T114N-R62W in Spink County. A portion of the requested acres are authorized for irrigation
* from the James River by Water Right No. 616-3 and Water Permit No. 7183-3.

Water Permit Application No. 7884-3 proposes to appropriate water at a maximum diversion rate
of 8.55 cfs from four wells to be completed into the Tulare: East James aquifer. The wells are
expected to be 60 to 100 feet deep and are to be located in the approximate centers of the NW 4,
NE %, SW %4, and SE % Section 15 for the irrigation of 600 acres located in Section 15; all in
T114N-R62W in Spink County. A total of 460 of the requested acres are authorized for
irrigation from the James River by Water Right No. 6183-3 and Water Permit No. 7619-3.

AQUIFER: TULARE: EAST JAMES '

Development of the East James management unit of the Tulare aquifer was essentially static
from 1979-2012. During this time period, the water levels of observation wells completed into
the aquifer docurnented that in general, there was more water in storage in the aquifer at the end
of this period than there was at the beginning. Based on the estimated areal extent of the portion
of the aquifer that is under unconfined conditions (22,377 acres) and the average annual water
level change recorded in observation wells completed into unconfined portions of the aguifer
over the time period (0.31 feet/year), it was concluded that recharge to the aquifer exceeded
withdrawal. from the aquifer by 1,045 acre-feet per year. Based on a 1979-2011 irrigation
application rate of 7.68 inches per acre per year, another 1,633 acres on average could have been
irrigated over the time period (Buhler, 2012). Since 2012, there have been a number of new
irrigation permits approved from the Tulare: East James aquifer authorizing the irrigation of an

additional 1,759 acres. Additional app11cat10ns proposing to irrigate an additional 132 acres have
been denied.



The best information available indicates that approval of any of the current pending applications
would cause the estimated average annual withdrawal from the Tulare: East James aquifer to
exceed the estimated average recharge to the aquifer. SDCL 46-6-3.1 requires that “No
application to appropriate groundwater may be approved if, according to the best information
reasonably available, it is probable that the quantity of water withdrawn annually from a
groundwater source will exceed the quantity of the average estimated annual recharge of water to
the groundwater source.” Therefore, pursuant to SDCL 46-2A-9, additional permits to
appropriate water cannot be issued from the Tulare: East James aquifer since there is not a
reasonable probability that there is unappropriated water available from the aquifer.

Ken Buhler
SD DENR-Water Rights Program

REFERENCES:

Buhler, K.A., 2012, Report to the Chief Engineer on Water Permit Application No. 7295-3,
. William F. St. Clair, No. 7316-3, Van Burskirk Farms LLP; No. 7348-3, Michael
Sentell; No. 7364-3, Wipf Acres LP; No. 7365-3, Huron Colony; No. 7366-3, Huron
Colony; No. 7367-3, Huron Colony; No. 7368-3, Huron Colony; No. 7369-3, Huron
Colony; and No. 7370-3, Huron Colony; August 23, 2012: SD DENR- Water Rights
Program
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7875-3, Lenny Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7875-3, Lenny Peterson, 19111 Maple Ave, H1tchcock SD
57348.

The Chief Engineer is recommending DENIAL of Application No. 7875-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit-additional
groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer.

See report on application for additional information.

Jealne Goodman Chief Engineer
 September 13, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7876-3, Lenny Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7876-3, Lenny Peteron, 19111 Maple Ave, Hitchcock SD
57348.

The Chief Engineer is recommending DENIAL of Application No. 7876-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional

groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer.

See report on application for additional information.

e Goodman, Chlef Engineer
September 13,2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
- APPLICATION NO. 7877-3, Lenny Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7877-3, Lenny Peterson, 19111 Maple Ave, Hitchcock SD
57348.

The Chief Engineer is recommending DENIAL of Application No. 7877-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated. annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional
groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer.

See report on application for additional information,

Lidps

Jeafine Goodman, Chief Engineer
September 13, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7878-3, Oscar Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7878-3, Oscar Inc., ¢/o Floyd Peterson, 209 27" St SW,
Huron SD 57350.

The Chief Engineer is recommending DENIAL of Application No. 7878-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average cstimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional
groundwater withdrawals in excess of the average annual recharge of the Tularc:East
James Aquifer. '

See report on application for additional information.

Qs hsle—

Jeanne Goodman, Chief Engineer
September 13, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7879-3, Oscar Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7879-3, Oscar Inc., ¢/o Floyd Peterson, 209 27® St SW,
Huron SD 57350.

The Chief Engineer is recommending DENIAL of Application No. 7879-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional

groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer,

See report on application for additional information.
J eé%

e Goodman, Chief Engineer
September 13, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7880-3, Oscar Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7880-3, Oscar Inc., c/o Floyd Peterson, 209 27™ St SW,
Huron SD 57350.

The Chief Engineer is recommending DENJAL of Application No. 7880-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional
groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer.

See report on application for additional information.

e

Jeasine Goodman, Chief Engineer
September 13,2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7881-3, Oscar Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7881-3, Oscar Inc., c¢/o Floyd Peterson, 209 27" St SW,
Huron SD 5'{'350.

The Chief Engineer is recommending DENIAL of Application No. 7881-3 because I)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional
groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer.

- See report on application for additional information.

J é%}e Goodman, Chief Engineer

September 13, 2013



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
PIERRE, SOUTH DAKOTA 57501-3182

Foes G, somstgov

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7882-3, Oscar Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 7882-3, Oscar Inc., ¢/o Floyd Peterson, 209 27% St SW,
Huron SD 57350.

The Chief Engineer is recommending DENIAL of Application No. 7882-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional
groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer,

See report on application for additional information.

07/

Jeanhe Goodman, Chief Engineer
September 13, 2013
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7883-3, Oscar Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concetning

Water Permit Application No. 7883-3, Oscar Inc., ¢/o Floyd Peterson, 209 27 St SW,
Huron SD 57350.

The Chief Engineer is recommending DENIAL of Application No, 7883-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional
groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer. '

See report on application for additional information.

J eé%e Goodman, Chief Engineer

September 13, 2013



DEPARTMENT of ENVIRONMENT
and NATURAL RESOURCGES

PMB 2020
JOE FOSS BUILDING
523 EAST CAPITOL
" PIERRE, SOUTH DAKOTA 57501-3182

oo G - fom: st o

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 7884-3, Oscar Inc., ¢/o Floyd Peterson

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer
Water Rights Program, Department of Environment and Natural Resources concemmg

Water Permit Application No. 7884-3, Oscar Inc., ¢/o Floyd Peterson, 209 27™ St SW,
Huron SD 57350.

The Chief Engineer is recommending DENIAL of Application No. 7884-3 because 1)
SDCL 46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012 totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3)
since the Board decision, there has not been a change in the appropriative status of water
rights/permit within the aquifer; 4) it is not in the public interest to permit additional
groundwater withdrawals in excess of the average annual recharge of the Tulare:East
James Aquifer.

See report on application for additional information.

€ Goodman Chief Engineer
Septembcr 13,2013



HECEIVED
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STATE OF SOUTH DAKOTA,

COUNTY OF BEADLE: ss.

I, ELDON JACOBS, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadle County, South
Dakota, and that said newspaper has a bona fide
circulation of at least 250 copies dalily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in
whole or in part, in an office maintained at said
place of publication; that | am Legal Advertising
Coordinator of said newspaper and know the
facts herein state. The annexed notice headed:

SD ENVIRONMENTAL ~ WATER RIGHTS ~
PETERSON 7875-3

was published for one day, in said newspaper,
and notin any supplement of the said news-
paper, the publication was of the 23RD day OCT
2013 That the full NINTY-TWO & 61/000 dollars
insures to the benefit of the publisher of said
newspaper; that no agreement or under- standing
for the division thereof has been made with any
other person, and that no part there of has been
agreed to be paid to any person whom so ever.

Subscribed and sworn to before me this 23RD
day of OCT 2013.

My term expires __10/25/2017

Legal # 990
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Affidavit of Publication

STATE OF SOUTH DAKOTA,
County of Spink: ss.

I, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed and published in the English language
in the City of Redfield, in said County and State, by
THE REDFIELD PRESS, and has been such
newspaper during the time hereinafter mentioned,
and that | Mark E. Davis, the undersigned, am
Publisher of said newspaper in charge of the
advertising department thereof, and have personal
knowledge of all the facts stated in this affidavit, and
that the legal or official notice entitled:

#558 NOTICE

A printed copy of which is hereto attached, was
printed and published in said newspaper in 1 issue,
to wit: The first publication being made on October
23rd, that Sixty-three and .35/100 Doliars, insures to
the benefit of the publisher of THE REDFIELD
PRESS, that no agreement or understanding for the
division thereof has heen made with any other
person, and that no part thereof has been agreed to
be paid to any person whomsoever.

Subscribed and sworn to before me this 23rd day of -

Qctober, 2013. :

/

2 -_l -
A7
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vowaHLos <55 87 Py
JTEY) onand AdYLON (=) - :
HoS3a] HyHos3a Notary Public, South Dakota

My commission expires 10/09/2019

RECEIVED
NOV 12 2018

WATER RIGHTS
PROGRAM
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| Aﬁidav_it of Publication

STATE OF SOUTH DAKOTA,
- County of Spink: ss.

|, Mark E. Davis, of said County & State, béing first

duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in
Sec. 65.0508 South Dakota Code 1939, as
amended by Chapter 298 of the Session of Laws of
1939, printed and published in the English language
in the City of Redfield, in said County and State, by
THE REDFIELD PRESS, and has been such
newspaper during the time hereinafter mentioned,
and that | Mark E. Davis, the undersigned, am
Publisher -of said newspaper in charge of the
- advertising department thereof, and have personal
knowledge of all the facts stated in this affidavit, and
- that the legal or official notice entitled:

#559 NOTICE

A printed copy of which is hereto attached, was |

printed and published in said newspaper in 1 issue,
to wit: The first publication being made on October
23rd, that Eighty-two and .25/100 Dollars, insures to
the benefit of the publisher of THE REDFIELD
PRESS, that no agreement or understanding for the
division thereof has been made with any other
person, and that no part thereof has been agreed to
be paid to any persop.who soe r.

Subscribed and sworn ta before me this 23rd day of
_October. 2013.

NOTARY PUBLIC (o -
¥ SOUTH DAKOTA '3 £ —

\‘x’ﬂ’otry Pub'Tic? South Dakota

MWW~
% DEBORAH LEESCH }

My commission expires 10/09/2019

RECEIVED
- NOV 92 2013

WA i RIGHTS
PROGRAM
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PRINTER'S AFFIDAVIT

STATE OF SOQUTH DAKOTA,
COUNTY OF BEADLE: ss.

1, ELDON JACOBS, being duly sworn on oath,
say that THE PLAINSMAN is a daily paper
published at Huron, Beadie County, South
Dakota, and that said newspaper has a bona fide
circutation of at least 250 copies daily; that said
newspaper has been published within said county
for fifty-two consecutive weeks immediately prior
to this date, that said newspaper is printed in

- whole or in part, in an office maintained at said

place of publication; that | am Legal Advertising

Coordinator of said newspaper and know the

facts herein state. The annexed notice headed:

SD ENVIRONMENTAL — WATER RIGHTS —
OSCAR 7878-3

was published for one day, in said newspaper,
and not in any supplement of the said news-
papet, the publication was of the 23RD day OCT
2013 That the full ONE HUNDRED SIXTEEN &
99/000 doliars insures to the benefit of the
publisher of said newspaper; that no agreement or
under- standing for the division thereof has been
made with any other person, and that no part there
of has been agreed to be paid to any person
whom so ever.

Subscribed and sworn to before me this 23RD
day of OCT 2013.

[ N s /L’/

ANV
Notary 'r- South Dakota

My term eﬁcpires 10/25/2017

Legal # 992
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JOEL A. ARENDS
TELEPHONE: (605) 254-2624

Joel@ArendsLaw.com

Chief Engineer

Water Rights Program
Attn: Mr. Eric Gronlund
Foss Building

523 E. Capitol Ave.
Pierre, SD 57501

ARENDS LAW, P.C.

ATTORNEY AT LAW
P.0. BOX 1246, SIOUX FALLS, 8D 57101

www.ArendsLaw.com

November 22,2013

NOV 2 5 7013

DEPT, OF ENVIRONMENT AND
NATURAL RESOURCES,
SECRETARY'S UFFICE

Re: In the Matter of Application Nos.: 7858-3, 7859-3, 7860-3, 7861-3, 7875-3, 7876-3, 7877-3,
7878-3, 7879-3, 7880-3, 7881-3, 7882-3, 7883-3 and 7884-3.

Dear Mr. Gronlund:

Enclosed, please find my client’s opposition to the above-captioned applications pending before

the Water Rights Program.

With Confidence,

Joel A. Arends

Encl

Ce: Steveri Pimer, DENR
Brad Peterson
Lenny Peterson

Oscar Inc. c/o Floyd Peterson



STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF APPLICATION

NOS. 7858-3, 7859-3, 7860-3, 7861-3, 7875-3,
7876-3, 7877-3. 7878-3, 7879-3, 7880-3, NOTICE OF APPEARANCE
7881-3, 7882-3, 7883-3 and 7884-3.

COMES NOW Mr. David Olsen, by and through his attorney of record, Joel A. Arends,

and notifies the agency that the undersigned counsel will represent him in this matter.

ARENDS LAW, P.C.
SS//Joel A. Arends//SS

Joel A. Arends

P.O. Box 1246

Sioux Falls, SD 57101-1246
(605) 254-2624
joel@arendslaw.com
Attorney for Petitioner



STATE OF SOUTH DAKOTA

WATER MANAGEMENT BOARD

IN THE MATTER OF APPLICATION

NOS. 7858-3, 7859-3, 7860-3, 7861-3, 7875-3,
7876-3, 7877-3. 7878-3, 7879-3, 7880-3, PETITION TO OPPOSE APPLICATIONS
7881-3, 7882-3, 7883-3 and 7884-3.

COMES NOW, Mr. David Olsen by and through his attorney of record, Joel A. Arends,

and objects to above-captioned applications for the foregoing reasons:

1. The Chief Engineer has recommended denial of the above-captioned pending
applications. Petitioner joins with the Chief Engineer and urges the Board to deny the above-

captioned applications.

2. Petitioner requests party status in these matters and the opportunity to present further

evidence, testimony and argument during future hearings in these matters.

3. Petitioner owns land adjacent to or in the vicinity of the lands proposed for irrigation in

the aforementioned applications.

4, Petitioner elects to request an automatic delay in these proceedings pursuant to SDCL 46-

2A-5.

PETITIONER OPPOSES APPLICATIONS NOS. 7858-3 AND 7859-3



5. Petitioner urges denial of Application Nos. 7858-3 and 7859-3 because SDCL 46-6-3.1
states that the annual withdrawal of groundwater shall not exceed the average estimated annual

recharge to the aquifer,

6. On March 7, 2013, May 2, 2013 and July 11, 2013, the Water Management Board
approved applications which total the amount of water equal to the probable quantity of water -

remaining unappropriated from the aquifer in question.

7. Based on prior approved water right permits and the priority of filing of other pending
applications, there is not unappropriated water available from the Tulare:Western Spink

Hitchcock Aquifer for this application’s proposed use.

8. It is not in the public interest to permit additional groundwater withdrawals in excess of

the average annual recharge of the Tulare: Western Spink Hitchcock Aquifer.
PETITIONER OPPOSES APPLICATION NO. 7860-3

9. Petitioner urges denial of Application No. 7860-3 because SDCL 46-6-3.1 states that the
annual withdrawal of groundwater shall not exceed the average estimated annual recharge to the

aquifer in question.

10,  OnMarch 7, 2013, May 2, 2013 and July 11, 2013, The Water Management Board
approved applications which total the amount of water equal to the probable quantity of water

remaining unappropriated from the aquifer in question.



11.  Based on prior approved water right permits and the priority of filing of other pending
applications, there is not unappropriated water available from the Tulare: Western Spink

Hitchcock Aquifer for this application’s proposed use.

12.  Itisnot in the public interest to permit additional groundwater withdrawals in excess of

_the average annual recharge of the Tulare:Western Spink Hitchcock Aquifer.
PETITIONER OPPOSES APPLICATION NO. 7861-3

13.  Application No. 7861-3 proposes to appropriate 6.68 cubic feet of water per second from
three wells to be completed into the Tulare:Western Spink Hitchcock Aquifer (100 feet deep)
located in the centers of the NW 1/4, NE 1/4, SE 1/4 Section 16 for irrigation of 480 acres

located in the N 1/2, SE 1/4 Section 16; all in T113N-R63W,

14.  Petitioner urges denial of Application No. 7861-3 because SDCL 46-6-3.1 states that the
annual withdrawal of groundwater shall not exceed the average estimated annual recharge to the

aquifer in question.

15. OnMarch 7, 2013, May 2, 2013, and July 11, 2013 the Water Management Board
approved applications which total the amount of water equal to the probable quantity of water

remaining unappropriated from the aquifer in question

16.  Based on prior approved water right permits and the priority of filing of other pending
applications, there is not unappropriated water available from the Tulare: Western Spink

Hitchcock Aquifer for this application’s proposed use.



17.  Itis not in the public interest to permit additional groundwater withdrawals in excess of

the average annual recharge of the Tulare:Western Spink Hitchcock Aquifer.
PETITIONER OPPOSES APPLICATION NOS. 7875-3, 7876-3, 7877-3

18.  Application No. 7875-3 proposes to appropriate 2.28 cubic feet of water per second (cfs)
from a well to be completed into the Tulare:East James Aquifer (140 feet deep) located in the
approximate center of the SE 14 Section 19 for irrigation of 160 acres located in the SE 1/4

Section 19; all in T115N-R61W.,

19.  Application No. 7876-3 proposes to appropriate 6.85 cfs from three wells to be
completed into the Tulare:East James Aquifer (60-100 feet deep) located in the approximate
centers of the SW 1/4 Section 13 and NW 1/4, SW 1/4 Section 24 to irrigate 480 acres located in

the SW 1/4 Section 13 and the W 1/2 Section 24; all in T115N-R62W.

20.  Application No. 7877-3 proposes to appropriate 2.28 cfs from one well to be completed
into the Tulare:East James Aquifer (60-100 feet deep) located in the approximate center of the

SW 1/4 Section 26 to irrigate 160 acres located in the SW 1/4 Section 26; all in T11SN-R61W.

21.  Petitioner urges denial of Application Nos. 7875-3, 7876- 3 and 7877-3 because SDCL
46-6-3.1 states that the annual withdrawal of groundwater shall not exceed the average estimated

annual reéharge to the Ié'quif'er in question.

22.  On December 6, 2012, the Water Management Board approved applications on totaling
an amount of water approximately equal to the probable quantity of water remaining

unappropriated from the aquifer in question.



23.  Since the Board decision on December 6, 2012, there has not been a change in the

appropriative status of water rights/permit within the aquifer in question.

24.  Itis not in the public interest to permit additional groundwater withdrawals in excess of
the average annﬁal recharge of the Tulare:East James Aquifer.

PETIONER OPPOSES APPLICATIONS NOS. 7878-3, 7879-3, 7880-3, 7881-3, 7882-3

AND 7884-3

25.  Application No. 7878-3 proposes to appropriate 4.57 cubic feet of water per second (cfs)
from two wells to be completed into the Tulare:East James Aquifer (60 - 100 feet deep) located
in the approximate‘ centers of the NW 1/4 and SW 1/4 Section 25 for irrigation of 320 acres
located in the W 1/2 Section 25; all in T114N-R62W. These acres are authorized for irrigation

from the James River by Water Permit No. 7376-3.

26.  Application No. 7879-3 proposes to appropriate 2.28 cfs from a well to be completed into
the Tulare:Easf James Aquifer (100 feet deep) located in the approximate center of the SE 1/4
Section 22 for irrigation of 160 acres located in the SE 1/4 Section 22; all in T114N-R62W. A
total of 136 of the requested acres are authorized for irrigation from the James River by Water

Right No. 6183-3.

27.  Application No. 7880-3 proposes to appropriate 1.92 cfs from a well to be completed into
the Tulare:East James Aquifer (100 feet deep) located in the approximate center of the S 1/2
Section 10 for irrigation of 135 acres located in the S 1/2 Section 10; all in T114N-R62W. This

land is currently authorized for irrigation from the James River by Water Right No. 6182-3.



28.  Application No. 7881-3 proposes to appropriate 2.28 cfs from a well to be completed into
the Tulare:East James Aquifer (60 - 100 feet deep) located in the approximate center of the SE
1/4 Section 35 for irrigation of 160 acres located in the SE 1/4 Section 35; all in T115N-R62W.

This land is currently authorized for irrigation from the James River by Water Right No. 6182-3.

29.  Application No. 7882-3 proposes to appropriate 1.71 cfs from a well to be completed into
the Tulare:East James Aquifer (60 - 100 feet deep) located in the approximate center of the SE
1/4 NE 1/4 Section 3 for irrigation of 120 acres located in the Lot 1, SE 1/4 NE 1/4, NE 1/4 SE
1/4 Section 3; all in T114N-R62W, A total of 68 of the requested acres are authorized for

irrigation from the James River by Water Right No. 6182-3.

30. Applipation No. 7883-3 proposes to appropriate 4.277 cfs from two wells to be completed
into the Tulare:East James Aquifer (60 - 100 feet deep) located in the approximate centers of the
NW 1/4 and NE 1/4 Section 27 for irrigation of 300 acres located in the N 1/2 Section 27; all in
T114N-R62W. A portion of the requested acres are authorized for irrigation from the James

River by Water Right No. 616-3 and Water Permit No, 7183-3.

31.  Application No. 7884-3 proposes to appropriate 8.‘55 cfs from four wells to be completed
into the Tulare:East James Aquifer (60 - 100 feet deep) located in the approximate centers of the
NW 1/4,NE 1/4, SW 1/4 and SE 1/4 Section 15 for irrigation of 600 acres located in the Section
15; all in T114N-R62W. A total of 460 of the requested acres are authorized for irrigation from

the James River by Water Right No. 6183-3 and Water Permit No. 7619-3.



32.  Petitioner urges denial of Application Nos. 7878-3 thru 7884-3 because SDCL 46-6-3.1
states that the annual withdrawal of groundwater shall not exceed the average estimated annual

recharge to the aquifer in question.

33.  On December 6, 2012, the Water Management Board approved applications on
December 6, 2012 totaling an amount of water approximately equal to the probable quantity of

water remaining unappropriated from the aquifer in question.

34.  Since the Board decision on December 6, 2012, there has not been a change in the

appropriative status of water rights and permit within the aquifer in question.

35.  Itis not in the public interest to permit additional groundwater withdrawals in excess of

the average annual recharge of the Tulare:East James Aquifer.

36.  Application No. 7858-3 proposes to appropriate 2.28 cubic feet of water per second (cfs)
from one well to be completed into the Tulare: Western Spink Hitchcock Aquifer (60-100 feet
deep) located in the center of the NW 1/4 Section 11 for irrigation of 160 acres located in the

NW 1/4 Section 11; all in T113N- R64W.

37.  Application No. 7859-3 proposes to appropriate 4.57 cfs from two wells to be completed
into the Tulare:Western Spink Hitchcock Aquifer (60-100 feet deep) located in the centers of the
NW 1/4 and the NE 1/4 Section 30 for irfigéﬁon of 320 acres located in the N 1/2 Section 30; all

in T114N-R63W.

AS TO ALL PERMIT APPLICATIONS GENERALLY



38.  SDCL 46-1-4 requires water resources to be “put to beneficial use the fullest extent of
which they are capable.” Petitioner has good reason and evidence to present that applicants are
applying for water rights in order to “warehouse,” or “sit” on such rights as has been done with
other permits irrigating applicant’s adjoining or nearby properties with only minimal usage to
meet the statutory requirement for non-abandonment. The practice of sitting on water rights

' means that the resource is not being “put to beneficial use the fullest extent possible” by other

landowners or users.

39.  Some of the land proposed for irrigation by the aforementioned applications is simply
grassland, The irrigation of graésland is not consistent with SDCL 46-1-4 in that the resource
will not be put to beneficial use the fullest extent possible when viewed in juxtaposition to more
productive croplands that could be irrigated in the vicinity of the proposed applications tocations.
Petitioner does not suggest that the irrigation of cropland alone is beneficial within the contexts
of these applications, but simply points out that irrigation of some of the land covered by some of
the aforementioned applicatioﬁs would not be a beneficial use. Further argument and evidence

will be presented at hearing regarding the specific applications covering grassland.

40.  Petitioner requests the opportunity further develop these arguments and any others at

future hearings on these matters.
Respectfully submitted this 22™ day of November, 2013.

ARENDS LAW, P.C.
SS/1Joel A. Arends//SS

Joel A. Arends
P.O.Box 1246



Sioux Falls, SD 57101-1246
(605) 254-2624
joel@arendslaw.com
Attorney for Petitioner

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 22nd day of November, 2013, he sent a true and
correct copy of the Notice of Appearance and Petition to Oppose to the individual hereinafter
next designated all on the date shown below by depositing the same in the United States mail in

envelopes addressed to:

Steven N, Pirner

Secretary of the Department of Environment and Natural Resources

523 E. Capitol Ave.
Pierre, SD 57501

Chief Engineer
Water Rights Program
Foss Building

523 E. Capitol Ave.
Pierre, SD 57501

Brad Peterson
19026 391th Ave
Hitchcock SD 57348

Oscar Inc. and Jan Inc.

c/o Floyd Peterson
209 27" St.
Huron, SD 57350

Lenny Peterson
19111 Maple Ave.
Hitchcock, SD 57348
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ARENDS LAW,P.C.
SS/iJoel A. Arends//SS
Joel A. Arends

P.O. Box 1246
Sioux Falls, SD 57101-1246
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denr.sd.gov
February 2, 2015
NOTICE
TO: Raymond D. Rylance Joel A Arends
Wiles & Rylance Arends Law
3 East Kemp, Suite 200 PO Box 1246
Watertown, SD 57201 : Sioux Falls SD 57101

FROM: Jeanne Goodman, Chié
Water Rights Program

r)
SUBJECT:  Scheduling of Hearing on Applications from the Tulare:East James Aquifer and
Tulare:Western Spink Hitchcock Aquifer

Mr. Joel Arends, on behalf of his client, filed a petition in response to the published notice of hearing
for water permit applications seeking to appropriate water from the Tulare;Western Spink Hitchcock
Aquifer and Tulare:East James Aquifer that were filed by Brad Peterson, Lenny Peterson, Jan Inc. and
Oscar Inc. Parties entered into a stipulation agreeing to continue the hearing on the water permit
applications until all appeals are completed in a pending appeal entitled Lenny Peferson, et. al. v.

 DENR (Water Rights Program). This notice now schedules a hearing before the Water Management
Board.

Pending Water Permit Applications are:

Tulare:East James Aquifer

- Nos. 7875-3, 7876-3 and 7877-3 — Lenny Peterson

- Nos. 7878-3, 7879-3, 7880-3, 7881-3, 7882-3, 7883-3 and 7884-3 — Oscar Inc.
Tulare:Western Spink Hitchcock Agu1fer

- Nos. 7858-3 and 7859-3 - Brad Peterson

- No0.7860-3 - Oscar Inc

- No. 7861-3 - Jan Inc

- No. 7894-3 filed by Van Buskirk Farms

The Water Management Board will conduct a hearing to consider these applications at 1:30

PM (Central Standard Time) on Wednesday, March 4, 2015, at the Floyd Matthew Training

Center, Joe Foss Building, 523 E. Capitol Avenue, Pierre SD. ‘Future notice will be provided to

parties if there are changes to the hearing time. Pursuant to SDCL 46-2-9, 46-2-11, and 46-2A-23,
- the Board has legal authority and jurisdiction to conduct this hearing. -



Enclosed is a copy of the reports, recommendations, affidavits of publication and petition in the
matter of the applications. State law directs the Chief Engineer to provide Water Management
Board members with a copy of all pleadings including petitions for each proceeding. The

- information being provided to you will be sent to the Board members in advance of the hearing.

These applications are scheduled at the same meeting that Arthur Olsen’s applications from the Tulare
East James aquifer and a tributary to the James River are scheduled. Mr. Rylance, counsel for Oscar
Inc and Lenny Peterson, petitioned in opposition to the Olsen applications. A separate notice is being
sent regarding scheduling of those applications.

Questions regarding the hearing process may be directed to Ann Mines-Bailey at (G05) 773-32135.

Enclosures

c: Ann Mines-Bailey, Assistant Attorney General



CERTIFICATION

I hereby certify that on February 2, 2015, I have personally hand delivered envelopes containing a
Notice dated February 2, 2015 , regarding the scheduling of the hearing for Application Nos. 7875-
3, 7876-3, 7877-3, 7878-3, 7879-3, 7880-3, 7881-3, 7882-3, 7883-3, 7884-3, 7858-3, 7859-3, 7860-3, 7861~
3 and 7894-3 as addressed below:

Raymond D. Rylance Joel A Arends

Wiles & Rylance Arends Law

3 East Kemp, Suite 200 PO Box 1246
Watertown, SD 57201 : Sioux Falls SD 57101

Sent Inter-office to:

Ann Mines-Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre SD 57501-8501

( ’\{ P ’/ ,\f“ C:t\:/u:,{}di\“’ Y\ \}
Gail Jacobson /
Water Rights Program, DENR

STATE OF SOUTH DAKOTA )
SS

g

COUNTY OF HUGHES

nd
Sworn to, before me, this é day of February, 2015

Ko T aal>
Karen Schlaak
Notary Public

My Comrmission expires April 1, 2019

N KAREN SCHLAAK &y
NOTARY PUBLIC ‘::u
L% State of South Dakota ™ §

o e o o N i e g




REPORT TO THE CHIEF ENGINEER
- ON
WATER PERMIT APPLICATION NO. 8032-3
ARTHUR E. OLSEN
AUGUST 20, 2014

Water Permit Application No, 8032-3 proposes to appropriate water at a maximum diversion rate
of 8.85 cubic feet of water per second (cfs) from four wells to be completed into the Tulare: East
James aquifer. The wells are expected to be 90 feet deep and are to be located in the center of
the SW% Section 2, T114N-R62W; the center of the NE'Y% Section 11, T114N-R62W; the center
of the SE¥% Section 11, T114N-R62W; and the NE¥% SW¥4 Section 11, T114N-R62W, This
application proposes to use the water to irrigate 620 acres located in the SW% Section 2, T114N-
R62W; the N% Section 11, T114N-R62W; the SE% Section 11, T114N-R62W; the N2 SW4
Section 11, T114N-R62W  in Spink County. ‘

AQUIFER: TULARE: EAST JAMES (T:EJ)

Development of the East James management unit of the Tulare aquifer was essentially static
from 1979-2012. During this time period, the water levels of observation wells completed into
the aquifer documented that in general, there was more water in storage in the aquifer at the end
of this period than there was at the beginning. Based on the estimated areal extent of the portion
of the aquifer that is under unconfined conditions (22,377 acres) and the average annual water
level change recorded in observation wells completed into unconfined portions of the aquifer
over the time period (0.31 feet/year), it was concluded that recharge to the aquifer exceeded
withdrawal from the aquifer by 1,045 acre-feet per year. Based on a 1979-2011 irrigation
application rate of 7.68 inches per acre per year, another 1,633 acres on average could have been
irrigated over the time period (Buhler, 2012). Since 2012, there have been a number of new

irrigation permits approved from the Tulare: East James aquifer authorizing the irrigation of an
additional 1,759 acres.

The average 1979-2013 irrigation withdrawal from the aquifer was 6,903.46 ac-ft/yr (Water
Rights, 1980-2014). The best information available indicates that approval of this application
would cause the estimated average annual withdrawal from the Tulare: East James aquifer to
exceed the estimated average annual recharge to the aquifer. &

SDCL 46-6-3.1 requires that “No application to appropriate groundwater may be approved if,
according to the best information reasonably available, it is probable that the quantity of water
withdrawn annually from a groundwater source will exceed the quantity of the average estimated
annual recharge of water to the groundwater source.,” Therefore, pursuant to SDCL 46-2A-9,
additional permits to appropriate water cannot be issued from the Tulare: East James aquifer
since there is not a reasonable probability that there is unappropriated water available from the
aquifer,

Based on the best information available regarding recharge to the Tulare: East James aquifer as it
compares to withdrawals from the aquifer, along with the projected water use associated with
acreage currently authorized for irrigation, the Water Management Board found that
unappropriated water is not available from the Tulare: East James aquifer {In the matter of Water

Permit Application No. s. 7747-3, et al., Findings of Fact, Conclusions of law and Final Decision
issued October 3, 2013]



“Ken Buhler
SD DENR-Water Rights Program

REFERENCES:

Bubler, K.A., 2012, Report to the Chief Engineer on Water Permit Application No. 7295-3,
Wllham F. St. Clair; No. 7316-3, Van Burskirk Farms LLP; No. 7348-3, Michael
Sentell; No. 7364-3, Wipf Acres LP; No. 7365-3, Huron Colony; No. 7366-3, Huron
Colony; No. 7367-3, Huron Colony; No. 7368-3, Huron Colony; No. 7369-3, Huron

Colony, and No. 7370-3, Huron Colony; August 23, 2012: SD DENR- Water Rights
Program

Water Rights, 1980-2014, Irrigation Questionnaire Reports 1979-2013, SD DENR-Water Rights
Program, Joe Foss Bldg, Pierre, SD.
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 8032-3, Arthur E Olsen

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning

Water Permit Application No. 8032-3, Arthur E Olsen, 18526 398™ Avenue, Hitchcock
SD 57348.

The Chief Engineer is recommending DENIAL of Application No. 8032-3 because 1)
SDCL 46-6-3.]1 states that the annual withdrawal of groundwater shall not exceed the
average estimated annual recharge to the aquifer; 2) the Water Management Board
approved applications on December 6, 2012, totaling an amount of water approximately
equal to the probable quantity of water remaining unappropriated from the aquifer; 3) the
Board denied one application from this aquifer on July 11, 2013; 4) since the last Board
decision, there has not been a change in the appropriative status of water rights/permit
within the aquifer; 6) it is not in the public interest to permit additional groundwater
withdrawals in excess of the average annual recharge of the Tulare:East James Aquifer.

See report on application for additional information.

Jeaggle Goodman, Chief Engineer
August 26, 2014



REPORT ON WATER PERMIT APPLICATION NO. 8033-3
Arthur E. Olson
September 16, 2014

Application No. 8033-3 proposes to appropriate 8.85 cubic feet of water per second (cfs) from a
an unnamed tributary to the James River located in the SW 1/4 Section 2 and NW 1/4 Section 11
for irrigation of 620 acres located in the SW 1/4 Section 2 and E 1/2, NW 1/4, N 1/2 SW 1/4
Section 11; all in T114N-R62W. The water will be used for irrigation purposes. The proposed
project is located approximately 5 miles northeast of Hitchcock in Spink County.

Review of Existing Water Rights

The applicant proposes to irrigate 620 acres of land from an unnamed tributary to the James
River at a diversion rate of up to 8.85 cfs. Currently there is one existing water right on this
tributary, Water Right No, 6231-3, located approximately one mile downstream from this
proposed project. Water Right No. 6231-3 is licensed to impound up to 5 acre-feet in a smali
dam located on the unnamed tributary and irrigate 288 acres at a diversion rate of 4.11 cfs.

On June 12, 2014, the SD DENR Water Rights Program received a petition from Mr. Dave _
Olson, son of the applicant Arthur E. Olson, requesting the Water Rights Program investigate the

status of the Water Right No. 6231-3 to determine whether the right should be cancelled due to
abandonment or forfeiture.

Pursuant to South Dakota Codified Law (SDCL) 46-5-37.1 a site investigation made on July 21,
2014, verified the presence of the functional required pump, motor, pipe and irrigation equipment
that could be up and running within a very short period of time. Water Right No. 6231-3 qualifies
for standby use for No. 6182-3 under Administrative Rule 74:02:01:37.02 Also, a review of the
annual irrigation questionnaires indicates continuous use and a statement by the water right
holder’s grandson, that they had in the past irrigated from the dam. Based upon the investigation
of evidence Water Right No. 6231-3 regarding abandoned or forfeited, the Chief Engineer
declined to take the request to the Water Management Board for cancellation consideration,

SDCL 46-5-37.1. - Abandonment or forfeiture of permits or rights -
Recommendation of chief engineer for cancellation. Upon the initiative of the chief
engineer or upon petition by any interested person and after reasonable notice to the
holder of the right or permit, if the holder can be located, the chief engineer may
investigate whether or not a water permit or right has been abandoned or forfeited.
After the investigation, the chief engineer may recommend cancellation of the permit
or right for reason of abandonment or forfeiture. The recommendation, notice, and
hearing shall be conducted pursuant to the procedure contained in chapter 46-2A.

Administrative Rule 74:02:01:37.02 - Exceptions to nonuse of water. A water
supply maintained for either fire protection or standby purposes, or both, is not
nonuse of a water permit, right, or vested right if the water diversion works are
maintained in working condition for immediate use upon demand, Works to divert
appropriated water must include wells equipped with functional motors, pumps, and
appurtenances to convey water or functional motors, pumps, and appurtenances to
convey water from a surface source, as applicable, Wells that are capped, sealed, or
plugged are not standby or fire protection works.



Review of the Proposed Project

A runoff analysis was completed by a Water Rights staff engineer for the small dam when Water
Right No. 6231-3 was applied for in September of 2000. The analysis estimated the drainage
area above the dam to be 5,800 acres and had a potential annual yield with a 50% chance of
occurrence or 1 out of 2 years of yielding 130 acre-feet annually. At a 10% chance of

occurrence, 1 out of 10 years, the estimated annual runoff vield is 725 acre-feet (Water Rights,
2014),

Water Right No. 6231-3 is authorized to use annually 2 acre-feet per irrigated acre for a total 576
acre-feet.  Application No. 8033-3 proposes to irrigate 620 acres with a total annual
appropriation of 1240 acre-feet annually. The two combined would be 1816 acre-feet annual
total appropriation. The existing water right would have senior claim to water that is flowing in
the tributary before this project could pump. Based upon this, sufficient water is not going to be
available except during extremely wet climatic conditions to supply the existing water right and
this proposed project at the same time. Therefore, I would not recommend approval of this
application because there is not reasonable probability water will be available for this project
when water is needed for irrigation.

Conclusions

1. This application proposes to appropriate 8.85 cubic feet of water per second (cfs) from an
unnamed tributary to the James River for irrigation of 620 acres.

2. A runoff analysis completed for this watershed indicates a lack of water would be available
to supply an existing water right and this proposed project.

3. I would not recommend approval of this application because there is not reasonable
probability water will be available for this project when water is needed for irrigation,

il

Natural Resources Engineer III

REFERENCES:

Water Rights. 2014. Water Right/Permit Files. SD DENR-Water Rights Program, Joe Foss Bldg,,
Pierre, SD.
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RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT
APPLICATION NO. 8033-3, Arthur E Olsen

Pursuant to SDCL 46-2A-2, the following is the recommendation of the Chief Engineer,
Water Rights Program, Department of Environment and Natural Resources concerning
Water Permit Application No. 8033-3, Arthur E Olsen, 18526 398" Avenue, Hitchcock
SD 57348.

The Chief Engineer is recommending DENIAL of Application No. 8033-3 because 1)
based on a runoff analysis and existence of a downstream water right, unappropriated
water is not available on this unnamed tributary for the applicant’s proposed use, 2) the
proposed diversion may unlawfully impair an existing water right, and 3) it is not in the
public interest to appropriate additional diversion from this unnamed tributary.

See report on application for additional information.

Jeanne Goodman, Chief Engineer
September 23, 2014



John C. Wiles, P.C.
Raymond D. Rylance, P.C.
Rebecca L. Morlock Reeves

Jeanne Goodman
Water Rights Program
Joe Foss Building

523 East Capitol
Pierre, SD 57501

RECEIVED

WILES & RYLANCE NOV 17 2014
ATTORNEYS A:I‘ LAW WATER RIGHTS
7Eas Kenp e 20 PrOSRN

Watertown, South Dakota 57201-0227
(605) 886-5881

FACSIMILE
(605) 886-3934

E-MAIL:
rdr@wilesandrylance.com

November 13, 2014

Re: Applications 8032-3 & 8033-3

Dear Ms. Goodman:

Enclosed please find Petitions and Opposition to applications 8032-3 and 8033-3 by Oscar

Inc. and Lenny Peterson. This is intended as service upon you by United States mail.

ROR:ith
ENCLOSURES

Very truly yours,

WILE NCE

Raymond D,/Rylance



RECEIVED

' NOV 17 2014
WATER MANAGEMENT BOARD WATER RIGHTS
PROGRAM
IN THE MATTER OF APPLICATION PETITION AND OPPOSITION
8032-3 TO APPLICATION 8032-3

Comes now Petitioner Lenny Peterson in opposition to application number 8032-3 and
states as follows:

1.

Petitioner has pending application 7875-3, 7876-3, 7877-3, to appropriate water
from the Tulare East James River Aquifer.

Petitioner’s applications are prior in time to application 8032-3 and are senior in
time and right.

The granting of application 8032-3 would impair Petitioners pending applications
to appropriate water from the Tulare East James Aquifer.

Petitioner requests the automatic delay pursuant to SDCL 46-2A-5.

Dated this 13 day of November, 2014

D=

Raymond B/Rylan

Attorney for Appellants

3 East Kemp, Suite 200

PO Box 227

Watertown, SD 57201-0227
(605) 886-5881




I, Raymond D. Rylance, hereby certify that a true and correct copy of the
foregoing “PETITION AND OPPOSITION TO APPLICATION 8032-3” was served upon
Joel Arends, Attorney for Applicant, Dave QOlsen, by depaositing the same in the United
States Mail Service at Watertown, South Dakota, with postage thereon fully prepaid, on

the 13 day of November, 2014.

WILES & RYLANCE

PZAvA
Raymond D. Rylance

Attorney for Petitioner



RECEIVED

WATER MANAGEMENT BOARD NOV 17 201
VWATER RIGHTS
PROGRAM
IN THE MATTER OF APPLICATIONS PETITION AND OPPOSITION
8032-3 & 8033-3 TO APPLICATIONS 8032-3 &
8033-3

Comes now Petitioner Oscar Inc. in opposition to granting applications numbers 8032-3
& 8033-3 and states as follows:

1.

Petitioner has pending water right applications numbers; 7878-3, 7879-3, 7880-3,
7881-3, 7882-3, 7883-3 and 7884-3, to appropriate water from the Tulare East
James River Aquifer.

Petitioner has been issued Water License # 6231-3 with a priority date of
September 20, 2000.

Petitioner’s applications in the Tulare East James Aquifer referred to above are
prior in time to application 8032-3 and are therefore senior in time and right.

In granting of application of 8033-3 would impair Petitioners pending applications
from the Tulare East James Aquifer. The granting of application # 8033-3 would
impair Petitioners water permit # 6231-3.

Petitioner requests the automatic delay pursuant to SDCL 46-2A-5.

Dated this 13 day of November, 2014
WILES & RYLANCE

VAV~

Raymond’é Ryla

Attorney for Appellants

3 East Kemp, Suite 200

PO Box 227

Watertown, SD  57201-0227
(605) 886-5881




I, Raymond D. Rylance, hereby certify that a true and correct copy of the
foregoing “PETITION AND OPPOSITION TO APPLICATIONS 8032-3 & 8033-3" was
served upon Joel Arends, Attorney for Applicant, Dave Olsen, by depositing the same in
the United States Mail Service at Watertown, South Dakota, with postage thereon fully

prepaid, on the 13 day of November, 2014.

WILES & RYLANCE

S\ S
/

Raymond D. Rylance

Attorney for Petitioner
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November 17, 2014

NOTICE
TO: Joel A Arends Raymond D Rylance
Arends Law - Wiles & Rylance
PO Box 1246 PO Box 227
Sioux Falls SD 57108 Watertown SD 57201
FROM: Jeanne Goodman, Chief En

Water Rights Program

SUBJECT:  Automatic Delay of Hearing on Water Permit Application Nos. 8032-3 and 8033-3,
Arthur E Olsen

Enclosed are petitions filed by Mr. Raymond Rylance in response to the public notice for Water Permit
Application Nos. 8032-3 and 8033-3, Arthur Olsen. Mr. Rylance is counsel for Lenny Peterson and Oscar
Inc. The petition includes a formal request for postponement of the December 3, 2014, hearing date
before the Water Management Board. Therefore, the hearing on Application Nos. 8032-3 and 8033-3 is
automatically delayed pursuant to SDCL 46-2A-4 and 46-2A-5 and will not be held on December 3, 2014,

The hearing to consider Application Nos. 8032-3 and 8033-3 will now be scheduled for the March 4 -5,
2015, Board meeting tentatively to be held in Pierre. Future notice of the time and place of the hearing for
Application Nos. 8032-3 and 8033-3 will be provided to parties of record.

It is anticipated the hearing on Mr. Olsen’s application will be at the same meeting that Mr. Peterson’s and
Oscar Inc.’s applications from the Tulare Western Spink Hitchcock aquifer and Tulare East James aquifer
will be scheduled. Mr. Arends, counsel for Mr. Olsen, petitioned in opposition to these applications.

Questions regarding the hearing process may be directed to Eric Gronlund, Water Rights Program at
(605) 773-3352 or eric.gronlund@state.sd.us.

enclosure

c: Ann Mines-Bailey, Assistant Attorney General



CERTIFICATION

I hereby certify that on Novemmber 17, 2014, I have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated November 17,
2014, regarding automatic delay of the hearing for Water Right Permit Application Nos. 8032-3 and
8033-3, as addressed below:;

Joel A Arends Raymond D Rylance
Arends Law ' Wiles & Rylance
PO Box 1246 PO Box 227

Sioux Falls SD 57108 Watertown SD 57201

Sent Inter-office to:

Ann Mines-Bailey, Assistant Attorney
General

1302 East Highway 14, Suite 1

Pierre SD 57501-8501

(;Zj /K :Z/(/cuo/{mﬁy\ 3

Gail ] acobson
Water Rights Program DENR

STATE OF SOUTH DAKOTA )
) S8
COUNTY OF HUGHES )

Sworn to, before me, this _/ Z% day of November, 2014

Jnen € Sotbon,

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

s KAREN SCHLAAK cq]
1% NOTARY PUBLIC
[V stats of South Dakota ™ ¢




- ﬁ_ DEPARTMENT of ENVIRONMENT
_ and NATURAL RESOURCES

; JOE FOSS BUILDING

523 EAST CAPITOL
oo e

PIERRE, SOUTH DAKOTA 57501-3182

denr.sd.gov
February 2, 2015
NOTICE
TO: Joel A Arends ' : Raymond D Rylance
Arends Law Wiles & Rylance
PO Box 1246 ' PO Box 227
- Sioux Falls SD 57108 o Watertown SD 57201
FROM: Jeanne Goodman, Chief £
: Water Rights Program

SUBJECT:  Scheduling of Hearing on Water Permit Application Nos. 8032-3 and 8033-3,
: Arthur E Olsen

Application No. 8032-3 proposes to appropriate 8.85 cubic feet of water per second {cfs) from four
wells to be completed into the Tulare:East James Aquifer (90 feet deep) located in the center of the SW
1/4 Section 2, the center of the NE 1/4, the center of the SE 1/4 and the NE 1/4 SW 1/4 Section 11; all

in T114N-R62W to irrigate 620 acres located in the SW 1/4 Section 2, N 1/2, SE 1/4,N 1/2 SW 1/4
Section 11; all in T114N-R62W.

Application No. 8033-3 proposes to appropriate 8.85 cfs from an unnamed tributary to the James River
located in the SE 1/4 SW 1/4 Section 2 and the NE 1/4 NW 1/4 and SW 1/4 NW 1/4 Section 11; all in -
T114N-R62W to irrigate 620 acres located in the SW. 1/4 Section 2, N 1/2, SE 1/4,N 1/2 SW 1/4
Section 11; all in T114N-R62W,

A petition in opposition to Water Permit Application Nos. 8032-3 and 8033-3 was filed by Mr. -
Rylance, counsel for Lenny Peterson and Oscar Inc., in response to a notice of hearing published in the
Redfield Press and The Plainsman on October 29, 2014, The December 3, 2014, hearing before the
Water Management Board was then postponed pursuant to SDCL 46-2A-5 based on the request by the
petitioner. This notice schedules the hearing before the Water Management Board to consider
Application No. 8032-3 and 8033-3. :

The Water Management Board will conduct a hearing to consider Application Nos, 8032-3 and
8033-3 at 1:30 PM (Central Standard Time) on Wednesday, March 4, 2015, at the Floyd
Matthew Training Center, Joe Foss Building, 523 E. Capitol Avenue, Pierre SD. Future notice
will be provided to all parties if there are changes to the hearing time. Pursuant to SDCL 46-2-9, 46-2-
11, and 46-2A-23, the Board has legal authority and jurisdiction to conduct this hearing,



Applicable provisions of the notice of hearing published in the Redfield Press and The Plainsman on
October 29, 2014, will stilt apply at the hearing.

Enclosed is a copy of the reports, recommendations, affidavits of publication and petition in the matter
of Water Permit Application Nos. 8032-3 and 8033-3. State law directs the Chief Engineer to provide
Water Management Board members with a copy of all pleadings including petitions for each

proceeding. The information being provided to you will be sent to the Board members in advance of
the hearing.

Mr. Olsen’s Water Permit Application Nos. 8032-3 and 8033-3 are scheduled at the same meeting that
water permit applications filed by Peterson, Jan Inc, Oscar Inc. and Van Buskirk Farms from the Tulare
Western Spink Hitchecock aquifer and Tulare East James aquifer will be scheduled. With the exception

the Van Buskirk application, Mr. Arends petitioned in opposition to those applications. A separate notice
is being sent regarding scheduling of those applications

Questions regarding the hearing process may be directed to Ann Mines-Bailey, Assistant Attorney
General at (605) 773-3215 if you have questions regarding the hearing.

enclosure

c Ann Mines-Bailey, Assistant Attorney General



CERTIFICATION

I hereby certify that on February 2, 2015, T have personally deposited with the United States mail at
Pierre, South Dakota, first class postage, prepaid envelopes containing a Notice dated February, 2015,
regarding scheduling of the hearing for Water Right Permit Application Nos. 8032-3 and 8033-3, as
addressed below:

Joel A Arends Raymond D Rylance
Arends Law Wiles & Rylance

PO Box 1246 PO Box 227

Sioux Falls SD 57108 Watertown SD 57201

Sent Inter-office to:

Ann Mines-Bailey, Assistant Attorney
General

1302 East Highway 14, Suite 1

Pierre SD 57501-8501 '

@ j -au’ QC&&&M

Gail Jacobso {,
Water nghts Program, DENR

STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HUGHES )

Sworn to, before me, this 2 day of February, 2015

Y L&AMMQ

Karen Schlaak
Notary Public
My Commission expires April 1, 2019

e

[, KAREN SCHLAAK c’m‘,

I NOTARY PUBLIC 34
‘% State of South Dakota ™
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Affidavit of Publication

STATE OF SOUTH DAKOTA, . e
County of Spink: ss.

|, Mark E. Davis, of said County & State, being first
duly sworn on oath, say that THE REDFIELD
PRESS is a legal weekly newspaper as defined in

- Sec.. 65.0508 South Dakota Code 1939, as

amended by Chapter 298 of the Session of Laws of
1939, printed and. published in the English language
in the City of Redfield, in said County and State, by
THE REDFIELD PRESS, and has been such
newspaper during the time hereinafter mentioned,
and that | Mark E. Davis, the undersigned, am
Publisher of said newspaper in charge of the
advertising department thereof, and have personal
knowledge of all the facts stated in this affidavit, and
that the legat or official notice entitled:

#1107 NOTICE OF HEARING

A printed copy of which is hereto attached, was -

printed and published in said newspaper in 1 issue,
to wit: The first publication being made on October
29", 2014, that Sixty-eight and .25/100 Dollars,
insures to the benefit of the publisher of THE
REDFIELD PRESS, that no agreement or
understanding for the division thereof has been
made with any other person, and that no part thereof
has been agreed to be paid to any person
whomsoever.

Subscribed and sworn to before me this 20" day of
QOctober, 2014.

\

Notary Putflic, South Dakota

My commission expires 10/09/20197

RECEIVED
NOV 10 20%

WATER RIGHTS
PROGRAM






PRINTER'S AFFIDAVIT

STATE OF SOUTH DAKOTA,
COUNTY OF BEADLE: ss

|, ELDON JACOBS, being duly sworn on oath say
that the PLAINSMAN is a daily paper published at
Huron, Beadle County, South Dakota, and that said
newspaper has a bona fide circulation of at least
250 copies daily; that said newspaper has been
published within said county for fifty-two
consecutive weeks immaediately prior to this date,

. that said newspaper is printed in whole or in part, in
an office maintained at said place of publication;
that | am Legal Advertising Coordinator of said
newspaper and know.the facts herein state. The
annexed notice headed:

SD ENVIRONMENTAL & NATURAL —
WATER RIGHTS — JOEL ARENDS

was published for one day, in said newspaper, and
not in any supplement of the said newspaper, the
publication was of the 29" day OCT 2014. That
the full amount of the fee charged for publishing is:
ONE HUNDRED TWO & 36/00 dollars insures fo
the benefit of the publisher of said newspaper; that
no agreement or understanding for the division
thereof has been made with any other person, and
that no part thereof has been agreed to be paid to
any person whom so ever,

1

Subscribed and sworn to me before this 29.™ day
of OCT 2014,

Notary P(gbl)lﬂ‘%uth Dakota

My term expires 10/25/2017

Legal #1492 RECEIVED
ocT 34 20
WATER B
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REPORT ON

IRRIGATION QUESTIONNAIRE VIOLATIONS
March 4, 2015

On October 17, 2014, 3,813 irrigation questionnaires were mailed by first class mail to irrigators for
reporting water use for 2014. The permit holders were given until December 1, 2014 to return the forms.
The cover letter included the following examples of how questionnaires could be completed and returned:

Use the enclosed’ postage | Fax the completed form(s) to
paid return envelope 605 773-4068

http://denr.sd.gov/iq.aspx

For assistance completing your form(s), contact Genny McMath at 605 773-3352 or by email: genny. mcmath@state.sd.us

On January 16, 2015, 192 notices (involving 360 permits) were mailed to those irrigators who had not
returned their irrigation questionnaires. Additional questionnaires were included with the mailing. All of
the notices were sent by “certified mail.”

The January 16" notice advised'permit holders that the Board may take one or more of the following
actions pursuant to SDCL 46-1-12 and SDCL 46-1-14:

e The permit(s) could be suspended for:

1 A period of up to one year (first violation); or

2. A period of up to three years (second violation - includes one previous suspension);
e The permit(s) could be canceled for a third violation (includes at least two previous suspensions);
e The permit(s) could be amended to include the mandatory irrigation questionnaire qualification;
e Postpone any action or take no action.

The Water Rights Program is recommending the Board take the following action for those permits
with irrigation questionnaires not received by March 4, 2015:

e Suspend the permits/rights (listed on attachment) as follows:
1. First Violation - one year suspension — effective April 4, 2015;

2. Second Violation - three year suspension — effective April 4, 2015;

If the irrigator sends in the questionnaire prior to April 4" no suspension will occur. Following the March 4"
hearing, all permit holders are sent a notice informing them of the Board action with the opportunity to submit
the questionnaire by April 4" to avoid suspension. All follow-up notices will be sent by certified mail.

o Amend the permits/rights (listed on attachment) to include the following qualiﬁcation:

“This permit is approved subject to the Irrigation Water Use Questionnaire being submitted each
year.”

The amendment of the water permits or rights should be effective immediately.

er/22uTH.
Genny McMath
Water Rights Program




Permits/Rights Subject to Amendment, Suspension or Cancellation
2014 Irrigation Questionnaire Report Violations

March 4, 2015

Permit Nos. Name County \'lrl :, l(g't-'iz?‘

Violation: 1
2547-3 GENE DE VRIES BD 1
2548-3 GENE DE VRIES BD 1
3085-3 GENE DE VRIES BD 1
6381-3 DE VRIES INC BD 1
6440-3 DE VRIES INC BD 1
881-2 RYAN EDWARDS MT 1
4594-3 DAVID L & DIANE HERROLD CM 1
876-1 GENE E'JOHNSON LA 1
7114-3 MICHAEL A KOSLOWSKI DA 1
7336-3 MICHAEL A KOSLOWSKI DA 1
5777-3 GERALD A PERSON ML 1
7005-3 RANDALL ENTERPRISE LLC MY 1
7067-3 MARION J RUS BG 1
7068-3 MARION J RUS BG 1
1554A-1 DONALD J STANGE BU 1
1935-1 DONALD J STANGE BU 1
2954-3 LANE TEKRONY DU 1
6682-3 RICH VANDE WEERD BG 1
7685-3 MICHAEL WATSON SP 1

Violation: 2
1714-2 MELVIN E BRASSFIELD PE 2
2063-2 MELVIN E BRASSFIELD PE 2
400-2 MELVIN E BRASSFIELD PE 2
401-2 MELVIN E BRASSFIELD PE 2

Violation: A
1128-2 HELLMANN QUIET CREEK RANCH TR A
1270-2 DARRELL/GLEN LARSON LY A
1564-2 DARRELL LARSON TR A
3191-3 SCOTT A MUELLER BD A
4479-3 JOHN, DAVID & JENIFFER SIMON CMm A
4252-3 VANDE WEERD FARMS BG A

Page 1

Violations:
1 = First violation, one year suspension

3 or more violations = cancellation

2 = Second violation, three year suspension A = Amendment to add 1Q qualification




DENR'’s Legislative Agenda for 2015

2015 BILLS

. Governor Daugaard’s 2015 Executive Reorganization Order No. 2015-01

= Transfers authority to regulate bottled water quality from the Department of Public Safety
to DENR.

. Governor Daugaard’s Recommended FY 2016 Budget Request for DENR
= Status Quo Budget Request
o DENR is requesting NO expansion in FTEs
+ DENR is requesting NO expansion in personal services
« DENR is requesting NO expansion in operating
. DENR’s Repealer Bill from Governor Daugaard’s Red Tape Review HB 1014
= Repeals five unnecessary statutes that have been executed or are obsolete.

+ Deletes another 392 words from the code.

. Governor Daugaard’s Bill to Develop Model of Lower Big Sioux HB 1188

= The extensive development in the lower Big Sioux basin makes it the most vulnerable
river segment in South Dakota to threaten loss of life and property from flood damage.

« Appropriates $500,000 to develop a flood model to predict inundation areas.

. Bureau of Finance and Management Bill to Amend FY 2015 Budget SB 55

= Includes special appropriation of $350,000 for the Bureau of Information and Technology
to complete DENR’s 37 FoxPro Database Conversion Project sooner and provide
natural resource data online using GIS interactive maps.

. Governor Daugaard’s 2015 Water and Environment Funding Bill SB 173
(also known as the Annual Governor’s Omnibus Water Funding Bill)

= Innovative Wheeling Option gets water to all South Dakota members of Lewis & Clark
Regional Water System by putting West River/Lyman-Jones $12.5 million loan
prepayment immediately back to work.

« Bill appropriates $7.7 million to Lewis & Clark Regional Water and authorizes
$4.8 million in state Consolidated grants for Big Sioux Community Water and
Minnehaha Community Water System for Madison Wheeling Option.

« Wheeling Option saves $17 million of state dollars needed to construct the
remaining segments of the Lewis & Clark service line to Madison.
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